





3. If you slip and fall on a snow-covered sidewalk in front of a department store, is the store liable
for your injuries?

Maybe, but not necessarily. In locations where there are frequent snow and ice storms, business
owners cannot reasonably be expected to keep their sidewalks clear at all times. Because of this, people
must assume the risks involved in walking on slick sidewalks. But this does not mean that the store
owner always escapes liability for the person’s injuries.

Specifically, if you want to sue you should consider such factors as whether it was snowing or
sleeting when you fell (if so, this factor would favor the owner since they cannot be expected to clear the
sidewalk during the storm), how long the snow or ice had been there (the longer the amount of time, the
more this factor is in your favor), whether you were carefully trying to navigate the obvious hazards (if
not, this would favor the store owner), and whether or not the building had defective lighting (if dark) or a
defective draining system (if the hazard was not a natural condition this would make your case a stronger
one).

4, If you slip and fall on a water puddle in the produce section of the grocery store, is the store liable
for your injuries?

Maybe. Your chances of prevailing would depend upon a number of factors, including how
carefully the store had attempted to keep the area dry. It is foreseeable in the produce section of a grocery
store that there would be moisture in the vicinity; however, because of this fact it is also reasonable to
expect that the store will recognize this and take steps to more diligently monitor these floors. The answer
also depends upon how long the store employees had notice of the wet area. For instance, if the puddle
had only been there for a couple of minutes, your chances of prevailing would be significantly less than if
the puddle had been standing for a couple of hours. Another factor is whether you might have contributed
to the accident. For instance, if you were hurrying down the aisle because you were late for work and were
quickly buying a couple of things for later in the day, or if your water bottle was the one that actually
spilled the water, then a finding of liability on the store’s part is far less likely.

5. If you go bungee jumping and you sign an agreement not to sue, if you become injured are you
prevented from suing the business operator?

Maybe, but not necessarily. The agreement you signed is generally known as a “release” or an
“exculpatory clause.” In deciding whether to uphold it, a court will likely review both the language of the
agreement and the facts and circumstances surrounding your decision to sign it. Such agreements are
generally not favored as courts do not like people to sign away their right to sue. Given the inherently
dangerous nature of the activity involved, if you freely signed the document and the language was easy to
understand and squarely addressed the potential risks, a court may likely uphold the agreement. In other
situations, such as when the activity involved is less dangerous and it is not as foreseeable that you could
be injured, when you are under pressure to sign the agreement, or when the agreement is vague or difficult
to understand, a court may decline to uphold the agreement thereby allowing you to sue for your injuries.
The chances of successfully suing, however, still depend upon whether the party you are claiming was at
fault was in fact negligent.
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6. If you go to a major leaque baseball game and are hurt by a fly ball that goes into the crowd, can
the baseball park be held liable?

Generally, no. The law assumes that fans at baseball games assume the risk of possibly being
injured by a ball that is hit into the stands. Ballpark owners may be required to install protective fencing in
the area immediately behind home plate since it is highly foreseeable that someone could be hurt sitting in
that location, but the likelihood of injury in other areas is significantly less elsewhere. If the spectator was
injured because the fencing was torn down or inadequate, then in that instance a ballpark owner could
possibly be held liable.

7. If someone breaks into your apartment and slips on a banana peel and breaks their arm, can
they sue you for damages?

Generally, no. When a burglar trespasses onto your property and forcefully enters your home,
they assume responsibility for whatever hazards and dangers that they may encounter. You should not be
held liable for any accidental injuries that a burglar might receive while on your property.
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CHAPTER 8 - YOUR MONEY: No One Will Care About It If You Don’t
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1. What are some good questions to ask before opening a bank account?

@) Is a minimum balance required on the account?

(b) Can | earn interest on this account?

(© Is there a charge for the monthly service for check processing?

(d) Is there a charge for printing checks?

(e) Is there a fee to use the automated teller machine or get a banking agent’s assistance by
phone?

()] Avre the cancelled checks returned or are only images of the checks provided?

(9) What are the fees for bouncing a check (overdrafts) and stopping payment on a check?

2. How long does it take for a check to clear?

The process could be virtually instantaneous. Some merchants now use electronic check
conversion. This allows the sales clerk to pass your check through a machine and immediately transfer
the funds from your bank account electronically. (The actual check may be returned to you on the spot by
the merchant.) A check could still be processed through the Federal Reserve’s check clearing system and
take as long as three days to clear, but you should never write a check without the funds in your account
to pay the check.

3. What happens if my check bounces?

If you write a check for more than the amount you have in your checking account, the bank may
handle it several ways. The bank may return the check to the person who attempted to cash it. That
person may notify you and charge you a fee as a penalty in addition to collecting the face amount of the
check. Writing a check when you do not have enough money in your account to pay it may be a crime,
which could result in a fine or even prison. Or the bank may pay the check (and require you to make a
deposit to cover the difference) and charge you a fee or a penalty.

4, What is the difference between Non-Sufficient Funds (NSF) and an Overdraft Privilege (ODP)
offered by some banks and credit unions?

If there is not enough money in your checking account to pay a check presented for payment,
your bank will generally stamp the check “NSF,” return the check to the person who presented it to be
paid, and charge your account a NSF fee which can currently exceed $30 for each insufficient item. The
person to whom the check was returned has a right to charge you a fee in addition to the one charged to
your account by the bank.

If a bank offers Overdraft Privilege to you on your checking account and you do not have

sufficient funds to pay a check presented for payment, the bank will generally pay the check (up to the
overdraft limit the bank has determined), charge you a ODP fee which is similar in cost to a NSF fee, and
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require you to deposit funds within a certain time period (usually 30 days) to bring your account balance
positive. This feature is marketed as a way to avoid the embarrassment of repaying a merchant who has
had your check returned and avoid paying the merchant’s additional returned check fee. This “privilege”
is very costly and should not be relied on to pay usual bills.

5. How do you go about getting your bank to stop payment on a check that you have written? Why
might you stop payment?

If you have paid for a purchase with a check and the purchase is not what was promised (such as
a paint job on your pick-up that starts chipping the day you bring it home from the body shop), you may
ask your bank to stop payment on that check. Most banks will require you to sign a stop payment form
that lists the number of the check that should not be paid and the person or business to whom the check
was payable. Most banks will also charge you a fee to put a stop payment on a check. A stop payment is
good for 180 days from the date requested.

Returning to your paint job, just because you put a stop payment on the check to the body shop
does not mean that the body shop is limited in its ability to collect the money that it might believe you
owe; however, a court will usually have to decide the matter.

A stop payment is best used in cases where you have written a check for payment of goods or
services, and you believe that the person to whom the check is paid will not correct any problem with the
item not delivered as promised or the person will not be around to correct the problem. Be very certain
you are right before stopping payment on a check because you could owe more money if you improperly
stop payment.

6. What should you do if someone steals your checkbook and forges your name on a check?

You should notify your bank immediately when you discover the theft of your checkbook and
forged checks. Your bank will generally close your old account and open a new account with a new
number to keep any forged check from clearing. The bank may ask you to sign a forgery affidavit to
assist the bank in recovering funds paid due to the forged checks. The law limits your right to recover
from the bank funds lost through forged documents if not reported to the bank within 60 days from the
time the bank first notifies you of the forgeries. The time period starts at the time that you receive your
first bank statement showing the forgery whether you look at your statement each month or not. This is
one very important reason why you should review your bank statement each month.

7. What are the potential consequences of writing a “hot check?”

In Arkansas, the first offense minimum penalty of the Hot Check Law is a fine of not less than
$50 nor more than $500 and/or up to 30 days in jail; restitution of the amount of the check; and court
costs. The fine and jail terms increase significantly for subsequent offenses and higher check amounts.

8. What is the difference between a certified check and a cashier’s check? When might you need
either?

A certified check is a check drawn on your personal checking account which has been certified by
your bank to have those funds available when the person to whom the check is made payable presents the
check for payment. The face of the check will have “certified” written on it by the bank accompanied by
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a bank officer’s signature. A cashier’s check is a check drawn on an account of the bank, not your
personal account. A cashier’s check may not be dishonored by the bank unless it has been tampered with
or is a forgery. When you ask the bank to issue a certified check, the bank will place a hold on the funds
in your account which will be used to pay the certified check. Those funds will not be released to pay any
other items presented for payment. When you ask the bank to issue a cashier’s check, the bank will
withdraw the funds from your account and place those funds in the bank’s own account. If a cashier’s
check is lost, the bank may require you to purchase a bond or other insurance policy before it will replace
the lost cashier’s check.

You may need a certified or cashier’s check when paying for a large purchase such as a car or
boat or when dealing with someone who is unfamiliar with you. An authentic cashier’s check is probably
safer for most transactions than handling large sums of cash.

9. What is a promissory note and how are they commonly used?

A promissory note is a written promise to pay a certain sum of money on a certain date with or
without interest. They are used in most commercial transactions where you purchase an item and make
payments over time. Promissory notes are also used when you borrow money from a bank (a loan) and
agree to repay the money over time.

A promissory note will list the amount borrowed, the interest rate (if interest is charged), the date
each payment is due, and the maturity date of the note. The promissory note will also state if there is
collateral for the note or if the note is unsecured. An unsecured note is one where the lender relies solely
on your ability to repay to make the loan. A note secured by property (whether it is a car, boat, furniture
or home) usually has a lower rate of interest than an unsecured note, but if you do not make the payments
on a note secured by your property, the lender may take your property (either by judicial or non-judicial
process), and sell it to pay on the debt that you owe. If the lender does repossess and sell your property,
you are still responsible to pay any balance leftover.

10. What is usury?

Usury occurs when a lender charges more than the legally permissible maximum rate of interest.
An amendment to Arkansas’ Constitution limits the maximum interest rate that can be charged to five
percent (5%) above the Federal Reserve Discount rate (now the Primary Credit Rate). When a contract
provides for payment of interest in excess of the amount allowed by law, the unpaid interest shall be void
and the borrower may recover twice the amount of interest paid to the lender.

A federal statute limits the applicability of the usury statute to banks and savings and loan, so
they may charge interest that is higher than the rate in the Arkansas Constitution; however, the usury
limitations still apply to car dealers who *“tote the note,” furniture stores who finance their own sales, and
individuals lending money to others. Interest can add a great deal to any purchase that you finance, so
you should be sure that you are charged a legal rate.
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11. What if your bank statement shows that you have $1,000 more in your account than your own
calculations say, can you keep this extra money?

First, you should re-balance your checkbook records to see if there is really $1,000 more in your
account. You may have a check that you have written that has not cleared your account yet for various
reasons.

Secondly, if there is really $1,000 more in your account, you should contact the bank to resolve
the error. The bank may have deposited the money in your account because another depositor wrote your
account number on the deposit slip in error. Mistakes sometimes happen, but you do not have the right to
keep this money because of someone else’s mistake. It is not your money.

12. What are some safequards that you should take for paperless banking?

Paperless banking may save trees and be good for the environment, but you still need to be
responsible and watch for the following:

@) Check your account at least monthly online to verify charges/debits and deposits made to
your account. The law still limits some remedies you may have for wrongful charges
even if you do not receive a paper bank statement each month.

(b) Keep your Personal ldentification Number (PIN) and login passwords secret. DO NOT
provide this information to anyone else because you could be responsible for their actions
on your account.

(© Keep your debit card and PIN separate. DO NOT write your PIN on your debit card or
keep them together in your wallet. It is difficult to get a bank to reverse any charges
made if you lose your wallet and someone uses your debit card and PIN to make a
withdrawal from your account.

13. What happens if you have an arrangement with your bank to have certain bills paid automatically
and the bank makes a mistake?

You should contact the bank as soon as you recognize a mistake has occurred. If the mistake is
the bank’s fault (and not the originator of the charge such as your cellular phone provider), the bank will
generally investigate the error, correct the mistake and pay any late fees or charges that resulted from its
error. Your rights under your arrangement with the bank, however, may be limited depending on the
contract you signed with the bank for its Bill Payment Service.
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CHAPTER 9 - CONSUMER RIGHTS: Protection from Those Trying to Sell You Stuff and Loan
You Money
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Credit
1. What is credit?

Credit is any method of buying goods or services with an agreement to pay for them in the future.
Some common examples of credit are credit cards, student loans, car loans and home mortgages.

2. What is collateral?

Collateral is an asset that guarantees a loan. If a debt is not repaid, then the lender can have the
asset sold to have the debt repaid. For instance, if you borrow money to purchase a car, and then become
delinquent in your car payments, the lender can repossess and sell your car to recoup all or part of the
money you borrowed to buy the car.

3. What is the cost of credit?

Lenders do not give away money for free - there is a cost associated with wanting something now
when you do not have the cash to pay for it now. In order to receive money to buy the item now, you
must agree to pay the lender the amount you borrowed plus interest. Interest is most often expressed in
the form of an Annual Percentage Rate (APR). The higher the APR, the more money you will have to
pay back to borrow the money now.

4, How do you get credit?

There are several places that you may apply for credit: banks, credit card companies and
sometimes the store itself.

5. What information does a company need to decide whether to give you credit?

Most businesses that extend credit obtain information from a credit reporting bureau. Companies
are looking for your financial history. Basically, they want to know how much debt you have and
whether you can and are paying off your other debts in a timely fashion.

6. What is a credit bureau?

There are three major credit bureaus: Equifax, Experian and TransUnion. These companies
compile the information creditors look at to determine your credit worthiness. Current contact
information:

Equifax: P.O. Box 740241, Atlanta, GA 30374; (800) 685-1111
Experian: P.O. Box 2104, Allen, TX 75013; (888) 397-3742
TransUnion:  P.O. Box 2000, Chester, PA 19022; (800) 916-8800

7. What is a credit report and do you have the right to see one?

The credit bureaus produce what is called a credit report that evidences your credit history. It
provides information like where you have lived, how many credit cards you have, how much debt you are
currently carrying, and if you have any delinquent or late accounts. The credit bureaus take this
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information and determine your credit score, which ranges between 200 and 900. The higher the number
the more likely you will receive credit under good terms.

Under current law you are entitled to receive one free copy of your credit report from each bureau
per year. If you would like other copies you will have to pay for those. You can go to
www.annualcreditreport.com to request your free yearly credit report, or you can contact the credit
bureaus directly. Itis recommended that you check your credit report at least once a year for possible
errors.

8. What can you do if you believe your credit report contains erroneous or misleading information?

If you do find errors on your credit report you should file a written dispute with both the credit
reporting agency and the company or individual that reported the incorrect information. For more
information on how to do this you can go to the Federal Trade Commission’s website at www.ftc.gov or
contact the Arkansas Attorney General’s Office website at www.ag.state.ar.us.

It is important to note that there may be some differences in the information presented among the
three major credit reporting agencies and there will be differences in your credit score between the three.
Just because there are small variations in your credit score between the three agencies does not mean
anything is wrong.

The higher your credit score the more likely you will be granted credit and the better the terms
you will receive when you are able to borrow. A low credit score can have consequences that may
surprise you, such as:

---having to pay a deposit on a cell phone
---being denied employment

---being denied an apartment

---higher insurance premiums

---no loan or a loan at a higher interest rate

9. How can you establish a good credit history?

The best possible way to build a good credit history is to pay your bills and pay them on time.
Avoid opening too many credit cards and other credit accounts.

Keep in mind that there are a number of businesses that claim that they can “repair your credit.”
Most of these businesses are scams and should be avoided.

10. What rights do you have if credit is denied to you based upon information provided by a credit
bureau?

Any time a lender views your credit report, you are entitled to view a copy of the report the lender
used. If there is incorrect information on your credit report than you have the right to have that
information removed.
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11. What are some common loan terms that you may see in a loan application or agreement, and
what do they mean?

Important terms may vary depending on what type of loan. A couple of terms that should be
included on most loan agreements are the Annual Percentage Rate (APR) and the finance charge. Federal
law requires almost all loans to disclose both the APR and the finance charge.

---Annual Percentage Rate (APR): A standardized measure of the cost of credit
expressed as a yearly percentage. The higher the APR the more you are paying to borrow
the money.

---Finance Charge: The total cost, expressed in dollars, to borrow a fixed amount of
money. In other words, the finance charge tells you how much you will have to pay,
including interest and fees, to borrow a certain amount of money.

If you have questions about a term in a loan agreement, ask someone that you know and trust.
Ask questions until you are satisfied you understand. Take the time to shop around for the best credit
available. You are entitled to take a credit offer with you to compare to another offer. But once you sign,
you are probably bound to the terms.

12. What can you do if you sign a loan agreement and later realize that you misunderstood the
terms?

There is generally no absolute right to cancel. Therefore you should be careful and read any
agreement thoroughly before signing. However, you may be able to cancel the contract after you signed
it if:

---You were not legally competent to sign the contact;

---You signed the contract as a result of fraud, misrepresentation, or misleading business
practices;

---1f the goods you bought were defective;

---You may have other cancellation rights, and you should contact an attorney to discuss
your options.

13. What does it mean to “cosign” a loan?

It is fairly common for lenders to want the parents or guardians of young borrowers to *“cosign”
for a loan. The young borrower does not have a long credit history and may not be on the best financial
footing. A cosigner is liable for the debt in the event the young borrower cannot pay off the debt.

14. Can a lender have different rules for making loans to men, women or minorities?

No. Federal and State laws prohibit a lender from discriminating based on race, gender or
ethnicity.
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15. Under what conditions can a bank demand full and immediate repayment of a loan or take
possession of collateral?

Most lending contracts have what is called an “acceleration clause.” If you miss a payment or if
you are late on a payment, the bank may have the right to immediately demand full repayment of the loan.

If you are unable to pay the full amount of the loan, the bank can take possession of the collateral
under certain circumstances. After taking possession of the collateral, the bank will attempt to sell the
collateral to recoup the balance on the loan. A common example of this is home foreclosure.

Credit Cards

1. How do credit cards work?

Credit cards are one of the most common forms of credit and are readily available to young
people. Credit cards allow a person a monthly line of credit. At the end of each month, any charges to
the card must be paid off or the company will charge the customer interest on the remaining unpaid
balance.

Credit card interest is often very high, and it is not usually advisable to carry a balance beyond
one month. For instance, if you charge $1,000 at 18.5% APR and make only the monthly minimum
payments, it will take you 11 years and $1,987 in interest and principal to pay back the $1,000 you
borrowed. In other words, that $1,000 television would actually cost you almost $3,000 (not to mention
probably break before the 11 years is up). Do your best to pay off the balance in full or at least as soon as
possible.

2. What is the “grace period?”

The grace period is the time from when you purchase a good to when payment is due. With most
cards, the payment is not considered due until your card’s next monthly bill is due. During the grace
period, the credit card does not charge you interest on the balance. Interest is not applied to balances paid
off monthly.

However, some cards begin charging interest sooner than the one month billing cycle. You
should not take out a card that does not have at least a 20 day grace period.

3. What should you look for in a credit card?

---A low Annual Percentage Rate (APR).

---No Annual Fee (some cards charge a yearly fee to use their card).

---A long “grace period.” At least 20 days.

---Low fees. Some examples are late payment fees, balance transfer fees, over credit
limit fees, etc.

---There are lots of different cards. You should try to find one tailored to what you need.
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4, Why not use a credit card instead of checks or cash?

There is no legal difference between paying with a credit card, a check or cash. However, if you
cannot pay off the balance of your credit card at the end of the month, then you will be paying expensive
interest charges on the remaining balance. It is usually best to only put on a credit card what you can pay-
off at the end of the month.

5. What if you discover an error in your credit card bill?

Errors should be reported in writing as soon as possible to the credit card company. You have a
limited time period to dispute errors so do not delay.

6. What should you do if your credit card is lost or stolen?

Call the card issuer as soon as possible and report that the card has been lost or stolen. Follow up
with a letter to the issuer that includes the account number, when the card went missing, and when you
reported it to the issuer.

If you report the loss within two business days after you realize your card is missing, you will not
be responsible for more than $50 for unauthorized use. However, if you don’t report the loss within two
business days after you discover the loss, you could lose up to $500. You also risk unlimited loss if you
fail to report an unauthorized transfer within 60 days after your bank statement containing unauthorized
use is mailed to you.

You are not liable for unauthorized Internet transactions where someone has stolen your account
number, assuming you report the unauthorized use upon detection.

7. Should you sign the back of your card?
Yes, sign it with a pen as soon as you get it. While some clerks do not check the signature, many
do.
Other useful credit card tips:
---Do not lend your card to someone else.
---Keep you receipts. If there is a dispute you will be glad you had them.
---Never give out your credit card information over the phone or on the internet, unless
you initiated the transaction.
---Credit Card Offer Opt-out. To slow down the number of “pre-approved” credit card
offers you receive you can call (888) 567-8688 or got to www.optoutprescreen.com.
Debit Cards
1. What is the difference between a debit card and credit card?

While a debit card may look like a credit card, it is not the same thing. A debit card is linked to a
checking or savings account at your bank or credit union. It is similar to writing a check. If you do not
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have enough money in your account and do not have overdraft protection, your transaction will be
declined.

2. What is overdraft protection and should | have it?

Most banks offer overdraft protection to their customers. If you spend more money than you
have in the bank, the bank will cover the charge for a fee. Overdraft protection can be beneficial but it is
also expensive. Banks presently charge fees as high as $35 for a single overdraft item.

If you use your debit card for a $1 soda and don’t have the funds in your checking account, the
bank will pay the item and charge you a $35 overdraft fee. Congratulations, you just bought a $36 soda!

If you have overdraft protection, it is important to remember that it should not be used as a way to
pay for things you cannot afford.

Money Problems

1. What do you do if you are behind on your bills?

If you are having troubles paying your bills do not ignore the problem.

If it is a credit card bill, stop charging things to your card. Contact the credit card company and
notify them of the problem. They may be able to offer you a payment plan.

If the problem involves utilities such as water or electricity, you should contact the company as
soon as possible. Most companies will be able to offer you an extension or some form of payment plan.

In order to get these debts paid off, you should trim your expenses. Plan a monthly budget,
eliminate non-essential purchases, cut costs and stick to your budget. Live below your means.

If you are unable to solve the problem yourself, you may want to talk with a credit counselor. A
credit counselor may be able to negotiate better rates on your outstanding bills, as well as payment plans
you can afford. Be careful of credit counselors that charge large sums of money for their services. If you
have questions about a credit counselor, you can contact the Attorney General’s Office.

2. What is bankruptcy and when is it something that you should seriously consider?

Bankruptcy is a special court proceeding operated through the Federal Bankruptcy Court system.
A fundamental goal of the federal bankruptcy laws is to give debtors a financial “fresh start” from
burdensome debts. This goal is accomplished through the bankruptcy discharge, which releases debtors
from personal liability from specific debts and prohibits creditors from taking any action against the
debtor to collect those debts.

Bankruptcy is not something you should enter into lightly. For the average consumer, bankruptcy
should only be considered if there is no other option to paying your debts. You should consult an
attorney before deciding to file bankruptcy. Bankruptcy law now often requires debt counseling prior to
filing for bankruptcy.
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3. What happens once you declare bankruptcy?

The most common form of bankruptcy is Chapter 7, in which the consumer’s assets are liquidated
to pay the consumer’s debts. In Chapter 7 there is a court-supervised procedure by which a trustee takes
over the assets of the debtor’s estate, reduces them to cash, and makes distributions to creditors, subject to
the debtor’s right to retain certain exempt property and the rights of secured creditors.

4, What can you keep if you declare bankruptcy?

The Bankruptcy Code allows an individual debtor to protect some property from the claims of
creditors because it is exempt under federal bankruptcy law or under the laws of the debtor’s home state.
In Arkansas a debtor may choose to use the federal exemptions or the Arkansas exemptions.

An attorney should be consulted regarding exemptions, but here are a few things that are typically
exempted: your house or homestead, one car that is not subject to a lien by a secured creditor, your
clothes and a limited amount of money.

5. What if anything can you do to stop calls and letters from creditors?

The Federal Fair Debt Collection Practices Act (FDCPA) protects consumers from harassment by
debt collectors. Personal, family and household debts are covered under the act. This includes money
owed for the purchase of an automobile, for medical care or for charge accounts. Among other
restrictions, a debt collector may only contact a person between the hours of 8 a.m. and 9 p.m. Debt
collectors may not contact the consumer at his job if the debt collector is aware that the employer
prohibits personal calls. A person may notify a debt collector in writing if he or she does not want any
further contact with the collector. Once this notice has been received, the debt collector must stop all
communications, except to notify the person that a specific action will be taken.

Creditors may not harass you, nor can they make threats that you will be criminally prosecuted or
arrested.

Helpful Resources - Government and Private

—The Arkansas Attorney General
Consumer Protection Division
200 Tower Building
323 Center St.
Little Rock, AR 72201
(501) 682-2341 (in Pulaski County)
1-800-482-8982

The Public Protection Division of the Attorney General’s Office deals with a wide range of
consumer issues including charities, health care, antitrust, tobacco, environmental, public utilities and
other areas. If you are having a problem with a company, you can file a consumer complaint with the
Public Protection Division to see if the Attorney General’s Office can facilitate a resolution to the matter,
refer to a more appropriate source for assistance, or otherwise provide you necessary information.
Additionally, the Attorney General uses the Arkansas Deceptive Trade Practices Act, which prohibits
unlawful, deceptive or unconscionable business practices.
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—The Arkansas Public Service Commission
1000 Center St.
P.O. Box 400
Little Rock, AR 72203
(501) 682-1718 (in Pulaski County)
1-800-482-1164

The APSC regulates the rates and services of the public utilities in Arkansas, including phone,
natural gas, water and electricity. The Consumer Services Section works with customers to answer
questions and resolve complaints about the rates and services of regulated utilities.

—The Better Business Bureau of Arkansas
12521 Kanis Road
Little Rock, AR 72211
(501) 664-7274 (in Pulaski County)
1-800-482-8448
www.bbb.org (National website)

Research a business, find out how long it has been around and its track record of dealing with
consumer complaints. If you have a complaint about a company, you can file the complaint with the BBB
to see if the BBB can mediate the matter for you.

—The Federal Trade Commission
(877) FTC-HELP (382-4357)
www.ftc.gov

The FTC’s Bureau of Consumer Protection works to prevent fraud, deception, and unfair business
practices in the marketplace. The Bureau enforces federal laws that protect consumers, provides
information to help consumers exercise their rights and spot and avoid fraud and deception, and provides
consumers a forum to get information or file a complaint about fraud or identity theft.

—Find a Lawyer

If you need a lawyer and don’t know how to find one go to www.arkbar.com. This site allows
you to search by name of attorney, city, county or type of service.

Common Scams and Schemes

A scam is a fraudulent scheme which is meant to separate a person from his money or property.
Scammers often target the elderly, the uneducated or the desperate. Once a scammer has your money,
you may have little chance of seeing it again. So, the best way to protect yourself is to try and recognize a
scam before it happens to you. Here are a few signs you should look for:

1. If it seems too good to be true, it probably is. Scammers prey on people’s desire for a
good deal, as well as their greed.
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2. They “need” your money now. Most scammers are trying to get hold of your cash as
quickly as possible. Before giving away your money, make sure you are dealing with a legitimate
business.

3. High pressure tactics to act now. The scammer may say the offer is only open for a
limited time, or they may say it is only available to a select group. Resist the sales pitch. If the offer is
legitimate, it will still be there once you have thoroughly checked it out.

4. Ask for details. Often the scammer will not want to answer your questions about who
they are, where they are or who their other customers are. If they will not answer or cannot answer, it is a
good bet that the offer is not legitimate.

5. If they say something is “free,” then you should obviously not have to send them money.
If you have to send a shipping fee, a holding fee, or any other kind of “fee,” then whatever they are selling
is not free.

—Charities

Most people have a soft spot when it comes to charities. Unfortunately, there are people out there
that are willing to play on your sympathies in order to con you out of your money. Not only does this
hurt you, but it also hurts legitimate charities that could have made good use of that money. Before
making a donation check out to the charity, contact the Better Business Bureau and the Attorney
General’s Office. These organizations keep track of charities and how they operate. Here are some
things to think about before giving your money:

1. Does the charity publish how much money they raise and what they spend it on?
2. Are you talking to the charity or a paid solicitor? If it is a paid solicitor, how much of
your donation will actually reach the charity? Too often, much of the money that goes to a paid solicitor

does not end up with the charity.

3. Ask for information about what kind of projects this charity does? Do they have any
information they can send you? Do they have a website? Find out as much as you can before you give.

4. Find out how long the charity has been in existence.

5. Be wary of high pressure tactics and emotional appeals. A legitimate charity can wait for
your money until you have researched the charity.

If you do not have the money to give, do not give it. A lot of charities need volunteers. Your
time is as valuable as your money.

—Home Repair

People that go door to door soliciting odd jobs around your house or yard may be legitimate or
they may be trying to take your money. If they want money up front for the job or for supplies, think
before you pay them in advance. Once you pay you may never see them again.

80



Before you hire someone, ask for references and actually check the references. Get the details of
the work to be performed and the estimate of the cost in writing before you allow work to begin. Also,
you need to confirm that they are insured and bonded.

—Job Search or Scholarship Scams

Be skeptical of any company that requires an upfront fee to locate a job or a scholarship. A
legitimate job finder will only charge a fee once you are placed in a new job. Many charge the business,
not you. Scholarship information is easily found using the Internet or contacting university financial aid
departments. You should not have to pay for it. Beware of any company that offers you a guarantee that
they will find you a job or a scholarship.

—"Phishing” scams

Beware of any phone call, e-mail, or letter that asks for any personal information like your Social
Security number, bank account number or birth date. If you did not originate the communication, the
scammers may be trying to steal your identity. They may pretend to be with your bank, credit card
company or insurance company. They may ask for you to confirm your bank account number or other
important information. Do not be fooled. If they are with the bank, they should obviously already have
this information.

—Travel Scams & Free Prizes

Businesses that advertise “free” vacations are not usually free. If you have to pay any type of fee
for a trip you “won,” then you have not won a trip. Often there are large up-front costs. If you are not
careful you may end up paying money and not even getting a trip. If you want to buy a vacation package,
do your homework. Use a local travel agent and check out the business with your BBB and the Attorney
General’s Office before paying any money for the trip.

—Debt Settlement, Credit Counseling and Credit Repair

There is an upswing in these types of businesses when the economy is in trouble. The main
theme these scammers use is that they can fix your economic problems. Of course you have to pay them
before they can get started. Often you do not get the results you were promised.

If you are having problems paying your debts, try contacting your creditors yourself first. The
creditors may work with you. If this does not work, there are a number of non-profit organizations that
will help you for little or no fee. If you need help finding a non-profit credit counselor you can contact
the Attorney General’s Office.

Do not pay high fees based on promises that your debts or interest rates will be lowered. Put your
money to paying off your debts.

Do not pay money to companies promising to “repair” your credit. Remember, only incorrect

information can be removed from your credit report. You can accomplish this yourself. Additionally, it
is illegal for a credit repair company to take a fee before they actually complete the job.
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—Work-at-Home

This scam usually promises easy money while you work at home. Typically, the scammers
require you to purchase something in advance before you can start your business. They may have you
buy a “how to” manual or sell you an “exclusive” franchise. More often than not, the only person that
makes any money is the salesperson. If you have a question about a work-at-home business, contact the
BBB or the Attorney General’s Office before you become involved.

Other General Consumer Information

1. What precautions should you take when buying items in the mail or over the Internet?

Both the mail and Internet make it easier to purchase goods and services from all over the United
States, as well as from other parts of the world. They also make it easier for scammers to take advantage
of you. Here are some precautions to take when buying something through the mail or over the Internet.

Do not respond to unsolicited e-mails. Do not respond to e-mail messages asking you to go to a
website or click on a Web link and update your account information.

If you are concerned that an institution might really need to reach you, go ahead and contact them
directly, but not via the e-mail message you received or the information on the letter. Look up their
information from another trusted source.

You could consider using an intermediary service for your online transactions. Using a credit
card is a good option. If something goes wrong, you at least have the option of disputing the charges and
possibly getting your money back.

Some credit cards offer a service where they will give you a one-time only transaction number for
online purchases. This way your regular credit card number will not be provided to the company.

Look for signs of security. When you reach the point of payment or of sharing your personal
information, the website should be secure. Most websites will indicate that you have reached a secure
site. You should also look at the web address. Look for “https” in the address.

Do not pay outside the system. Fraudulent sellers will ask you to ignore the regular method of
payment and wire them money instead. Or, they may want you to place money in what will turn out to be
a phony escrow account. Do not fall for this scheme!

Check the seller’s reputation. You should check the company out with the BBB and/or the
Attorney General if you are uncomfortable with doing business with them. Opt for a seller who has sold
at least 10 items and who has a high satisfaction rating. Most websites allow other buyers to post
feedback on previous transactions; take a minute to read about other customers’ experiences.

2. If you buy something from a store and you bring it home and discover that it is defective, what
can you do about it?

Many stores have a return policy. Before buying something you should check out what it is.
Some stores allow the return of unused or unopened items regardless of condition.
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Most stores should allow you to return defective items regardless of whether or not the item has
been opened or used. Stores often limit the time in which an item may be returned. Some items have a
warranty. Check the terms of the warranty to see what steps to take if the item is defective.

If the store does not allow you to return the defective item, before contacting an attorney you
should consider contacting the Better Business Bureau or the Attorney General’s Office. Sometimes, the
BBB or the AG can mediate a satisfactory result for both the consumer and the business.

3. What can you do about telemarketers calling you?

The National “Do Not Call Registry” allows consumers to limit the number of telemarketing calls
they receive. The registry is run by the Federal Trade Commission. To sign up go to www.donotcall.gov
or call 1-888-382-1222. Most telemarketers have one month to stop making phone calls to numbers that
have been listed. The service is free.

If you continue to receive calls from covered telemarketers you can file a complaint with the FTC
at www.donotcall.gov or by calling 1-888-382-1222. You will need to provide either the name or the
telephone number of the company.

Some telemarketers block their number from your caller ID. This practice is illegal in the State of
Arkansas. If this happens to you, you should file a complaint with Attorney General’s Office.
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CHAPTER 10 - EMPLOYMENT': Entering the “Real World” and Earning a Paycheck
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Applying for a Job

1. What are some illegal types of interview guestions, and why are they improper?

Title VII of the Civil Rights Act of 1964 and similar laws apply to all employers with 15 or more
employees, including the government, employment agencies, and labor organizations. Those laws
prohibit discrimination against employees and potential employees on the basis of certain protected
characteristics.

Potential employers should not ask you questions related to those protected characteristics,
including: your gender, race or color, national origin, marital status, family status (e.g., whether you have
children or parents who require care and attention), religion, age, and medical or disability status,
including pregnancy. In addition, potential employers should not ask you about your membership in or
opinion of unions.

Questions on the above characteristics are improper because, typically, they are not related to
your qualifications for a particular job. However, where one of the listed characteristics is a true job
qualification (e.g., a job requires that you be at least 18 years of age), a potential employer may ask you
specifically about that qualification. Regarding disability status, an employer may only ask whether you
can perform the essential functions of the job, either with or without an accommodation. An employer
may be required to make an accommodation for any disability you have if the accommodation is
reasonable and does not impose an undue hardship on the company.

Some examples of illegal interview questions are:

A What country are you from?

@

Are you pregnant? Do you have young children?

C. How old are you? When were you born?
D. What does your husband/wife do for a living?
E. Do you belong, or have you ever belonged, to a union?
F. Where do you go to church?
2. What are some legal types of interview guestions?

Information about you may be requested either during an interview or on a written application
form. Potential employers are allowed to ask you information that is relevant to your qualifications for a
particular job or information that may indicate your potential performance on the job. All questions asked
of you should be job-related. For example, potential employers may ask whether you will be able to meet
the job’s attendance requirements. They may also describe or demonstrate job duties and ask whether
you will be able to perform those duties (with or without a reasonable accommodation for any disability
you may have).

85



Some examples of legal interview questions are:
A What previous work experience do you have?

B. Are you a citizen of the United States? If not, can you furnish proof of your legal
right to work and remain in the U.S.?

C. Can you work the hours required for this job? Do you have any obligations that
would prevent you from working the required hours or any required overtime?

D. If you are applying for an interstate commercial driving position, are you at least 21
years of age?

E. How often, in the last year, have you missed work?

F. What are the names and positions of any relatives employed by this company?

G. To what organizations do you belong that are related to this job?

H. Can you perform the essential functions of this job with or without a reasonable

accommodation?

Employers may also ask you questions about previous criminal convictions that are reasonably
related to a particular job.

3. What if you lie on your job application and your employer later finds out about it?

Most employers have a policy of terminating employees if they find out that the employee made
a misstatement on his/her job application. No employer values dishonesty, and a false statement on a job
application may indicate that you are not an honest person.

Discrimination, Sexual Harassment and Unsafe Working Conditions

1. What are some types of illegal discrimination?

There are federal, state, and (in some places) local laws prohibiting discrimination. In general, it
is illegal for employers to discriminate against you on the basis of your race, color, gender, religion,
national origin, age, or disability, including pregnancy. In many locations, it is also illegal for employers
to discriminate against you on the basis of your sexual orientation or marital status. Employers may not
discriminate against you with regard to hiring, promotion, job assignments, pay or other terms or
conditions of employment.

Discrimination may be in the form of unwelcome physical or verbal conduct that is offensive,

disparaging or defamatory and is based on a protected characteristic. Such behavior may make you feel
uncomfortable at work or may interfere with your ability to perform a job. The posting or distribution of
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offensive, disparaging and/or defamatory cartoons, drawings, or any other material which negatively
portrays a protected characteristic is also illegal.

2. What is sexual harassment and what can you do about it?

Sexual harassment is a form of sex discrimination which is prohibited by Title VII of the Civil
Rights Act of 1964. Sexual harassment occurs when unwelcome sexual advances, requests for sexual
favors, and/or other verbal or physical conduct of a sexual nature affects an individual’s employment,
unreasonably interferes with an individual’s work performance, or creates an intimidating, hostile, or
offensive work environment.

The following facts about sexual harassment are important to know:

e The harasser’s conduct must be unwelcome.

e The victim and the harasser may be either male or female. The victim does not have
to be the opposite sex of the harasser.

e The harasser may be the victim’s supervisor, a supervisor in another area of the
company, a co-worker, a customer of the employer, or another non-employee that the
victim comes into contact with on the job.

e The victim does not have to be the person who is actually harassed but may be
anyone who witnesses and is adversely affected by the offensive conduct.

o Unlawful sexual harassment may have occurred even though no one has been fired or
suffered a monetary loss.

3. What should you do if you believe that you have been illegally discriminated against or harassed?

In situations of discrimination or harassment, it is often important for you to inform the offending
person directly that the conduct is unwelcome and should stop. You should then contact either your
manager or the company’s human resources department to report the conduct and request an
investigation. If those avenues do not produce results, you should use any formal complaint mechanism
or grievance process that the company has available. If the company still does not handle the situation
appropriately, you may contact the U.S. Equal Employment Opportunity Commission (EEOC) at

WWWw.eeoc.gov.

If you want the EEOC to assist you, you should contact them as soon as possible. You have only
a limited amount of time (typically 180 days) to file a complaint. If you are considering filing a lawsuit
against the company, you should know that most complaints of discrimination or harassment must go
through the federal or state process before you will be allowed to proceed with a lawsuit.
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4, What does “equal pay for equal work” mean and how does it relate to you?

“Equal pay for equal work™ means that employees have a right to be free from discrimination in
the amount of pay, or compensation, they receive. Pay equality is protected under several federal laws,
including the Equal Pay Act of 1963, Title VII, and the Ledbetter Fair Pay Act of 2009. Though it is
illegal for an employer to pay you less than a co-worker based on any of the protected characteristics
mentioned above, courts will generally look to see whether you are performing work which is
substantially similar to the work being performed by a comparable employee. For example, a company
should pay equal wages to a man and woman who are performing jobs that require substantially the same
skill, effort, and responsibility, where those jobs are performed under similar working conditions within
the same work location. Disparity in pay is probably not illegal when it is based on factors such as the
employees’ seniority, merit, or quality of work.

5. What should you do if believe that there are dangerous or hazardous work conditions at your
place of employment?

If you believe that there are working conditions at your place of employment which cause safety
or health risks, you should immediately notify your manager and/or your company’s safety department of
your concern. If your employer ignores the problem, you may file a formal complaint with the
Occupational Health & Safety Administration (OSHA) at www.osha.gov.

Unfortunately, as a general rule, you do not have the right to walk off the job (without facing
termination) due to unsafe conditions. Nonetheless, you should request that the company rectify those
conditions immediately. You may refuse to work if you genuinely believe there is an immediate danger
of death or serious injury and there is not enough time to work through the proper process to have the
danger removed.

6. Can you be retaliated against if you report discrimination, harassment or unsafe practices at
your job?

It is unlawful for a company to fire, demote, harass, or otherwise retaliate against you for
opposing discriminatory employment practices, for filing a discrimination charge, or for participating in
an investigation or litigation regarding discriminatory employment practices. The same laws that prohibit
discrimination based on protected characteristics also prohibit a company from retaliating against a
person who opposes unlawful discrimination or harassment. Likewise, employees who report safety or
health concerns are protected from retaliation for exercising their rights under OSHA.

In order to quality for protection, you must be a covered individual who has engaged in a
protected activity. That means you must have outwardly opposed unlawful practices, participated in
proceedings or litigation related to unlawful practices, or requested an accommodation based on a
protected disability. Also, your employer must take an adverse employment action against you and the
protected activity must have contributed to the adverse action. Adverse actions could include: threats,
demotion, reduction in pay, discipline, termination, or similar activities.
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Taxes

1. Do | need a Social Security number to get employment?

Yes, unless you are ineligible for a Social Security number. In that case, you would need an
Individual Taxpayer Identification Number (ITIN). An example of an individual that may need an ITIN
is a U.S. resident who is not a citizen.

Your employer is required to report your wages to the Internal Revenue Service (IRS). The IRS
is the agency that collects federal taxes from taxpayers. The IRS uses your Social Security number or
ITIN to process your federal tax payment. If you need additional information you should check with your
local Social Security office, go to www.ssa.gov, or call 1-800-772-1213.

2. What is income tax withholding?

Employers withhold payroll taxes and income tax from employees’ pay. Gross pay is the amount
the employee earns. Net pay, or take-home pay, is the amount the employee receives after deductions.
The difference between gross pay and net pay includes withholdings for Social Security taxes, Medicare
taxes, Income taxes withheld (state and federal), and other amounts withheld. Employers send the
amounts withheld to the taxing authorities.

3. What is a Form W-4?

Employees complete Form W-4, Employee’s Withholding Allowance Certificate, t0 assist the
employer in determining how much federal income tax to withhold from employee pay. The amount of
federal income tax withholding depends on the employee’s marital status, the number of withholding
allowances claimed by the employee, any additional amount the employee wants to withhold, and any
exemptions from withholding that the employee claims.

4, What are payroll taxes?

Payroll taxes include the Social Security tax, the Medicare tax, and the unemployment tax. Social
Security taxes provide the following benefits for employees and their dependents: retirement benefits,
benefits for the dependents of retired workers, benefits for the disabled and their dependents. With the
Social Security tax, your employer pays half of the premium, and you pay the other half. The Medicare
tax is used to provide medical benefits for certain individuals, including senior citizens and disabled U.S.
Citizens. Generally, you are eligible for Medicare if you or your spouse worked for at least 10 years in
Medicare-covered employment and you are 65 years or older and a citizen or permanent resident of the
United States. If you are not yet 65, you might also qualify for coverage if you have a disability or with
End-Stage Renal Disease (permanent kidney failure requiring dialysis or transplant).

The unemployment tax provides for payments of unemployment compensation to workers who
have lost their jobs.
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5. How are federal income taxes used?

Federal income taxes are used to provide for national programs such as defense, veterans and
foreign affairs, social programs, physical, human and community development, law enforcement, and
interest on the national debt.

6. If | am a full-time student, am | exempt from federal taxes?

There is no exemption from tax for full-time students. Every U.S. citizen or resident must file a
U.S. income tax return if certain income levels are reached. Factors that determine whether you have an
income tax filing requirement include: the amount of your income (earned and unearned), whether you
are able to be claimed as a dependent, your filing status, and your age.

Regardless of your income, you should file an income tax return as you may have income tax
withholding that you would like refunded to you, or you may be entitled to certain refundable credits.

7. Will | get back any of the tax that | pay?

If certain income levels are reached, you (or your accountant) must complete an income tax return
each year and mail it to the Internal Revenue Service (IRS) no later than April 15. If it turns out that you
paid too much tax for your level of income, you may be entitled to a refund. If it turns out that you did
not pay enough, you will be required to pay the difference to the IRS. Therefore, it is important that when
you begin employment you fill out the appropriate paperwork so that enough tax is being deducted from
your paycheck.

Workers’ Compensation

1. In general, what is workers’ compensation and how does it work?

The purpose of workers’ compensation is to pay benefits to workers who are injured on the job.
Benefits are available for three types of work-related injuries: 1) injuries caused by specific accidents, 2)
injuries that occur gradually because of some work-related cause, and 3) work-related diseases.

When an employee suffers a work-related injury, the employer (or its insurance company) is
required to pay for appropriate medical treatment for the injury, including the costs of medication, travel
expenses, ambulance fees, and other related expenses. The employer or its insurance company is entitled
to choose the doctor who treats the employee, but if the employee wants to switch to a different doctor
she can request a “Change of Physician” from the Workers’ Compensation Commission.

If the employee misses more than a week from work because of the injury, the employer must
usually pay weekly disability benefits (called “temporary total disability” or TTD) until the employee is
able to return to work or until she completes her medical treatment, whichever occurs first. If the injury
causes permanent damage to the employee’s body, the employer must usually pay benefits for that
damage (called “permanent partial disability” or PPD).

Sometimes a work injury is severe enough that the worker cannot return to her old job. If the

worker cannot do any meaningful work because of the injury, she is considered to be “permanently totally
disabled” and is entitled to weekly disability benefits until she reaches the age of sixty-five. If she cannot
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do her old job but can possibly do other types of work, she may be entitled to additional disability
benefits (called “wage-loss”) for up to 450 weeks after the end of her medical treatment. A worker who
cannot return to her old job may also be entitled to job training or education expenses to help her find
other employment.

When an employer or insurance company denies a claim or refuses to pay a benefit, the employee
can file a claim with the Arkansas Workers Compensation Commission in Little Rock. The Commission
has a staff of judges who conduct hearings on disputed claims. A claim can be filed with the Commission
at any time for up to two years after the injury (or, past that time, for up to a year after the last time the
employer or insurance company paid for any benefits).

2. Who is and is not eligible for workers’ compensation?

Generally, an employer is required to carry workers’ compensation insurance if it has at least
three employees, including the owner. Some employers are required to carry workers’ compensation
insurance even if they have only one or two employees—almost all contractors and subcontractors in the
construction industry fall in this category.

The vast majority of employees are eligible for workers’ compensation benefits if their employer
is required to carry coverage. Sometimes employers try to avoid this obligation by calling their employees
“independent contractors.” If those employees meet the criteria of the law, they are entitled to benefits
regardless of whether they are called independent contractors, and regardless of whether they signed a
contract or waiver that claimed they were independent contractors.

A few categories of employees are not covered by workers’ compensation, but most are. Federal
government employees fall under a different system, as do railroad workers. Farm laborers are usually not
entitled to benefits, unless their employer carries insurance coverage.

If you are injured on the job and do not know if you are entitled to benefits, talk to an attorney—do
not assume you are ineligible and do not automatically believe your employer if he says you are not
eligible.

3. Must the injured worker prove that the employer was at fault in order to collect workers’
compensation benefits?

No. In workers’ compensation, an injured worker is entitled to benefits regardless of who was at
fault or how the accident happened. However, there is an exception to this rule. If the worker was
intoxicated or under the influence of illegal drugs at the time of her injury, she may be disqualified from
receiving benefits. The law allows employers to require that their workers be tested for drugs when they
get hurt on the job.

4, Can an employer fire an injured worker for filing a workers’ compensation claim?

The law makes it a crime for an employer to fire an injured worker for filing a claim, but this
does not mean you cannot be fired after filing a claim. Arkansas is known as an *“at-will employment”
state. This means that an employer can fire an employee for almost any reason, so long as the reason is
not illegal. If you file a workers’ compensation claim, your employer cannot fire you for doing so, but he
can fire you if he has some other reason to justify your termination.
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5. How long is an employee entitled to receive workers’ compensation?

Generally, an employee is entitled to receive weekly disability benefits until she is able to return
to work, or until she completes her medical treatment, whichever occurs first. She is also entitled to
medical treatment for as long as it is reasonably necessary, for up to two years after the injury. After two
years she may still be entitled to medical treatment, but the law sets certain deadlines she must meet for
getting treatment and filing claims.

If you are ever hurt on the job, talk to an attorney about your options. The Arkansas Workers

Compensation Commission has a staff of Legal Advisors who can answer questions about your rights
under the law. They can be reached, toll-free, at (800) 250-2511.
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CHAPTER 11 - MEDICAL AND PRIVACY RIGHTS: Protecting and Making Decisions About
Your Body and Personal Affairs
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1. What are your rights with respect to obtaining or declining medical treatment?

As a competent adult, you generally have the right to request or refuse medical treatment for
yourself. If you are under the age of 18 or lack capacity to make health care decisions for yourself, a
health care provider will look to a parent or guardian to make decisions about your care. You have a right
to refuse medical treatment (including life-sustaining treatment under certain circumstances), after your
provider has informed you of the risks and benefits of treatment and the consequences of refusing such
care.

2. What is a hospital’s obligation to treat someone who comes to their emergency room for medical
assistance, even if they do not have medical insurance or an ability to pay?

Under federal law, a hospital that participates in Medicare and has an emergency room is required
to provide any individual who comes to the hospital’s emergency room for a potential emergency with a
medical screening to determine if a medical emergency actually exists. If the examination shows that an
emergency condition exists, the hospital is then required to stabilize the patient prior to discharging that
patient or transferring the patient to another hospital. This federal law, known as the “Emergency
Medical Treatment and Active Labor Act of 1986” or “EMTALA,” imposes these requirements
regardless of the patient’s insurance status or ability to pay.

Be aware that some hospitals have a “charity care” policy that may allow you to receive free or
discounted treatment depending on your income and circumstances. If you find yourself in need of
hospital treatment that you are unable to pay for, you should ask a hospital representative for a copy of the
hospital’s charity care policy, and ask the representative to explain the policy to you.

3. Can a hospital force you to leave if you are not able to pay your bills, and if so, when?

Once you are admitted to a hospital, the hospital is generally required to stabilize your condition,
regardless of your ability to pay. This means that a hospital cannot discharge you simply for failing to
pay your hospital bills, particularly if you require continued treatment to prevent deterioration of your
condition. A hospital that discharges a patient before the patient is stable may be liable for possible
violations of EMTALA and/or for medical malpractice.

4, What are some examples of medical malpractice?

Medical malpractice is any act of medical treatment by a medical care provider that does not live
up to the expected level or standard of care. The classic example of medical malpractice is that of the
surgeon who leaves something, such as a sponge, bandage, or piece of gauze, inside a patient after an
operation. Other examples of medical malpractice include failing to properly read an x-ray, failing to
perform the proper medical tests or misreading test results, giving a patient medicine in the wrong dose or
medicine to which the doctor or nurse knows or should know the patient is allergic, failing to properly
perform a surgery or other procedure, and failing to properly explain the risks of a surgery or procedure.

It is important to keep in mind that the fact that you have had a complication or unexpected

outcome following a surgery or medical procedure does not mean that you have been the victim of
medical malpractice. Every procedure carries a certain amount of risk, and sometimes things will go
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wrong despite everyone’s diligence and best efforts. However, Arkansas law imposes strict requirements
for pursuing a medical malpractice lawsuit, so if you do believe that you have been the victim of medical
malpractice, consult an attorney experienced in medical malpractice cases as soon as possible.

5. What is a “living will” and what are some of its benefits?

A “living will” is a legal document that tells medical professionals and members of your family to
what extent special means should be used to keep you alive if you are terminally ill or become
permanently unconscious. A living will is a type of advance directive, meaning it allows you to make
decisions about your care ahead of time while you are competent and able to communicate your wishes.
A living will allows you to decide, for example, whether you want to receive such interventions as
surgery, CPR, dialysis, a ventilator, or a feeding tube to keep you alive. You can request that all possible
measures be taken to save your life, indicate that there are some that you want and some that you do not
want, or ask that none be given at all. In the event that you direct that no lifesaving interventions be
provided, your health care provider will make sure you are given comfort care, such as pain medications.

Living wills are helpful because they allow you have control over your treatment, even after you
are no longer able to direct your care. They can take the burden off of family members who would
otherwise be left make difficult decisions regarding your end-of-life care, and can minimize disagreement
among family members regarding the care you should be provided. Many people mistakenly believe that
living wills are only needed for the elderly or seriously ill - to the contrary, living wills may be especially
useful in situations where a younger person suffers an unexpected, traumatic injury or illness, as these
situations are likely to be particularly difficult for family members faced with end-of-life decisions.

6. What are the benefits of organ donation and how do you go about it?

The benefits of organ donation are that you will be helping to alleviate a severe, nationwide
shortage of organs. According to the Arkansas Regional Organ Recovery Agency (“ARORA”), there are
currently over 100,000 people waiting for organs in the United States, and a new person is added to the
national waiting list every 14 minutes. One third of those waiting for an organ will die before they get a
transplant.

To become an organ donor, simply say “yes” when you obtain your driver’s license and are asked
if you would like to become an organ donor. You can also contact any Arkansas revenue office or
ARORA at 501-907-9150 or 866-660-5433 for a “donor data change form,” which will allow you to add
or delete yourself from the state organ donor registry.

More information on organ transplants and becoming an organ donor is available at the ARORA
website, www.arora.org.

7. What are a woman’s legal rights to have an abortion?

Arkansas law requires that, except in the case of a medical emergency, a woman who requests an
abortion must be informed of possible medical risks associated with the procedure to be employed;
probable gestational age of the fetus at the time the abortion is to be performed; medical risks of carrying
the fetus to term; that a spouse, boyfriend, parent, friend or other person cannot force her to have an
abortion; and the ramifications of having an abortion, including fetal pain, before the decision to go
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forward is made. Abortion after viability has been reached—which is around the end of the twenty-fifth
week of the pregnancy—is prohibited unless it is necessary to “preserve the life” of the woman. If an
abortion is required after the twenty-fifth week, then the doctor must specify in writing that the procedure
was necessary to save the woman’s life or prevent irreversible impairment of one of her major bodily
functions. A second doctor must be present for the procedure, and he or she must take all reasonable
steps to preserve the baby’s life and health.

Arkansas law requires parental consent for a minor—someone who is under the age of 18—to get
an abortion. Minors seeking an abortion must have their parents notified at least forty-eight hours ahead
of time, unless they have received a waiver from a judge (“judicial bypass”). In order to apply for a
judicial bypass, the minor must fill out a form and talk privately with a judge about the reasons the
minor’s parents should not be notified of the abortion.

8. Does a woman have to get the father’s permission to have an abortion?
No.
9. What are your rights with respect to birth control?

Arkansas requires contraceptive equity, which means that insurance companies that cover other
prescription medications must also cover the costs of birth control. However, “religious employers” can
choose to exclude this coverage from their employees’ health benefits if they have a religious or moral
objection to birth control. “Religious employer” is not specifically defined in the law.

Emergency contraception (EC) is now available without a prescription to women over the age of
18. Women under the age of 18 must have a prescription. EC is most effective when taken within
seventy-two hours of unprotected sex. EC is not the “abortion pill.” In fact, it is not effective if you are
already pregnant, and it will not terminate an existing pregnancy. The cost of EC varies, depending upon
where you go. The cost at most pharmacies is $50-$65 or $35 at Planned Parenthood in Little Rock.

Arkansas is one of a few states with legislation requiring emergency rooms to have EC available
for sexual assault victims. However, a health care professional who is employed by a health care facility
that provides emergency care to a sexual assault victim is not required to inform her of the availability of
emergency contraception if the health care professional has religious or moral objections to birth control.

10. What is “HIPAA” and what are your rights with respect to medical records under those laws?

“HIPAA,” short for the “Health Insurance Portability and Accountability Act of 1996,” is a
federal law that protects health insurance coverage for persons who change or lose their jobs, that dictates
standards for electronic health care transactions, and that establishes requirements for ensuring the
privacy and security of health care information. The privacy requirements are perhaps the most well-
known component of HIPAA, as these provisions govern when and how health care providers may use
patient information. HIPAA’s privacy requirements apply to health care providers, including physicians,
dentists, hospitals, pharmacies and mental health centers.

Under HIPAA, a health care provider generally cannot use or disclose your health information

without your written authorization, unless the provider uses or discloses the information for purposes of
payment (for example, your doctor submits a claim to your health insurance company), treatment (for
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example, your allergy doctor sends the results of your allergy tests to your primary care physician) or
“health care operations” (for example, internal audits, in-service staff training, legal services). A provider
may also discuss your health information with friends or family members who are involved in your care.
Your health care provider is required to provide you with a comprehensive list of the types of uses or
disclosures that the provider may make in its Notice of Privacy Practices. You can ask for a copy of your
provider’s Notice of Privacy Practices at any time.

HIPAA also requires your health care provider to make your medical records available to you or
to your personal representative (generally, a parent if you are a minor, or a person who you have agreed
can access your records in a written authorization) within a reasonable time frame. If you want copies of
your records, a provider may charge you for its costs.

If you have questions about your health care provider’s obligation to protect your health
information, or if you are concerned that your provider has improperly used or disclosed your
information, you have a right to complain to your provider’s Privacy Officer. If you are not comfortable
talking to the Privacy Officer or you are not satisfied with the Privacy Officer’s response, you have a right
to complain to the Office of Civil Rights Enforcement of the U.S. Department of Health and Human
Services. HIPAA provides civil and criminal penalties for providers who violate HIPAA, but it does not
allow you to file a lawsuit against your provider for HIPAA violations.

11. Can someone tape record a conversation with you without your permission or knowledge?

Yes. Under Arkansas law, it is legal to tape record a conversation so long as one party to the
conversation consents to the recording. For example, if two people are having a conversation, it is legal
for one of the people to record the conversation. Likewise, it is legal for one of the parties to the
conversation to direct someone who is not part of the conversation to record the conversation. However,
it is not legal for someone who is not a party to a conversation to record the conversation. For example, if
two people are having a conversation, and unknown to them someone else is recording the conversation,
the recording is illegal.

12. How do you get placed on the “Do Not Call” List?

There are two ways to get placed on the “Do Not Call” List. First, you can log on to
www.donotcall.gov and complete a simple form. Second, you can call 1-888-382-1222 and ask to be
added to the Do Not Call List. You must call from the home or mobile number that you want to be added
to the List. Once a number is added to the Do Not Call List, telemarketers have approximately one month
from the date of registration to stop calling. Registration on the Do Not Call List is permanent and does
not expire.

There is one thing about the Do Not Call List that you should keep in mind. Arkansas and the
federal government do not allow third parties to add telephone numbers to the Do Not Call List. If you
get a call of solicitation from a person or service offering to add your telephone number to the Do Not
Call List, especially for a fee, beware. It is probably a scam that could result in identity theft.
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13. How can you put a stop to obscene phone calls?

An obscene phone call is any call in which a person uses threatening or offensive language, or
uses conduct, such as heavy breathing or just plain silence, to convey threatening or offensive messages.
They are generally anonymous, which makes them difficult for police to investigate and prosecute.
Because telephone use is so common and central to the way we communicate, obscene phone calls are
one of the toughest invasions of privacy and forms of harassment to stop. However, there are a number of
simple things you can do to protect yourself from obscene calls and to make it easier for police to
investigate and prosecute serious, and potentially dangerous, callers.

1. Hang up. Most crank callers are looking for attention. Do not give it to them. Do not
engage them in conversation and do not give them the satisfaction of a reaction. Instead, just hang up.

2. Leave a deterring answering machine message. If hanging up does not work, let the
caller know you will aggressively pursue your privacy by putting a message on your voice mail or
answering machine along the following lines, after your standard greeting:

I/we are receiving annoying phone calls right now and the phone company has a trap on
this line. 1f you do not leave a message, I/we will assume that you are the annoying caller
and this call will be traced.

(Phone traces and traps are discussed below.) To complement this tactic, when you answer a call and the
harassing caller is on the line, say, “Operator, this is the call” or “trace” or “trap,” followed by the time
and date, and hang up.

3. Use caller ID to identify the caller and the caller’s phone number. Not only is this
information that you can pass on to police, but most telephone companies offer a service called “inbound
call blocker” that allows you to stop certain callers. Once you know who the caller is, you can block the
call.

4. Screen calls using your answering machine or voice mail. If you are going to do this, let
friends and family know that you are having problems with obscene and harassing callers and to leave a
message.

5. File a police report. Different law enforcement agencies will handle reports of obscene
or harassing calls differently, depending on the amount of information you have and the frequency and
content of the calls. But the police will always make a report, and it will never hurt to have this additional
piece of documentation.

6. Contact your telephone company. The company may be able to set a “trap” on your line,
which will allow the company to identify the harassing caller’s telephone number. For this to work, you
must keep a log of the time and date when the calls are received. Your company may also offer a service
called “call trace,” which will allow you to enter a code (such as *57) immediately after receiving a
harassing call and trace the call.

7. Change your telephone number. This is probably the choice of last resort, but if the
problem is severe enough you should not hesitate to simply get a new telephone number.
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14. How do you protect your identity?

While there is no guaranteed way to keep you identity from being stolen, a few basic precautions
will greatly minimize your risk of identity theft.

Protect your personal information. Information such as your Social Security number, birth date,
driver’s license number, bank account and credit card numbers, PIN numbers and passwords, and even
your mother’s maiden name, can all be used to steal your identity. To the greatest extent possible, keep
this information secret, safe, and secure. Do not sure your Social Security humber, PIN numbers, and
passwords with others. Do not loan your driver’s license, passport, ATM, or credit cards, even to
roommates, friends and family. Do not keep information in your purse or wallet that you do not need, and
do not carry your Social Security card with you unless you know that you are going to need it. Keep your
personal documents and passports in a secure place. Protecting this information is the best way to prevent
identity theft.

Be careful to whom you give information. Phone and e-mail solicitations are popular tools of the
identity thief. Do not give personal information over the phone, online, or by e-mail unless you know
who you are dealing with. For example, you will never be asked to give your Social Security number or a
credit card number as part of a legitimate phone survey. Likewise, banks and credit card companies will
not e-mail you asking for personal information like account numbers, PINs, access codes, passwords, and
the like. Your bank and credit card companies will already have this information.

Be careful with your mail and your trash. Do not leave mail sitting in your mailbox or in a public
place, and be sure to mail bills from a safe and secure location. Consider using a United States Postal
Service for mail containing personal or financial information. Likewise, destroy, such as by shredding,
documents that contain personal information. This includes bank statements, credit card statements,
credit card solicitations, and checks.

Be careful online. If you can, access the Internet from a computer that is protected with anti-virus
and anti-spyware software. Avoid using passwords that are obvious, like your birth date, initials, last
name, or pet’s name. Instead, use passwords that contain a combination of numbers and upper and lower
case letters, and change your passwords frequently. If you access your e-mail account from a public
computer, such as in a library or at a hotel, be sure to log out of your account and close the browser when
you are done. Do not post your personal information or pictures in “blogs” or on sites like Facebook,
MySpace, and Twitter. Once information is posted online, it is there forever, and for anyone to find and
use (future employers, the admissions officers who will review your college applications, etc.).

Above all, use your common sense! Your passwords, PINs, account numbers, and Social
Security numbers are meant to be secrets. Keep them that way.

15. What can you do if you are the victim of identity theft?

If you suddenly stop receiving bills or mail that you normally get, start receiving unexpected bills
or seeing unfamiliar charges on your credit card and bank statements, or start receiving calls from debt
collectors about debts and accounts that you know are not yours, you need to recognize that these are
signs your identity has been stolen. If this happens, you need to act quickly. The quicker you act, the
more likely you will be able to reclaim your identity and minimize the damage.
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First, file a “fraud alert” with one of the three national credit bureaus — TransUnion, Experian, or
Equifax. Once you file with one, that company is required to contact the other two.

Second, contact law enforcement and file a report.

Third, notify any banks, credit card companies, or other financial institutions that you believe
your account with the company has been stolen. Notify the company of the fraudulent charges or
transactions, and dispute the charges or transactions if necessary. Be sure to keep notes of who you talk
to and when. Follow up in writing. It is important for you to keep written records, so keep copies of any
letters or documents, such as an affidavit of fraud that you send to a company. Use certified mail so that
you will have proof of mailing. Close the accounts if necessary.

Fourth, file an identity theft complaint with the Federal Trade Commission online at
www.consumer.gov/theft or by calling 1-877-IDTHEFT.

Fifth, place a “security freeze” on your credit report. This will restrict access to your credit
report.

Last, the Arkansas Attorney General offers an Identity Theft Passport. An Identity Theft Passport
is an official document issued by the state confirming your identity. It may be presented as proof of
identity to anyone who challenges your identity, such as a police officer, merchant, or airport security
guard. The application for an Arkansas Identity Theft Passport can be found at
www.ArkansasAG.gov/identity_theft.
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CHAPTER 12 - CRIMINAL LAW: Staying Out of Trouble and Dealing with L.aw Enforcement
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NOTE: Emphasis in this section of the Handbook is upon state rather than federal law. Federal criminal
rules and procedures may be somewhat different.

1. What happens when you are charged with a crime?

If you are charged with a felony and have not been arrested, then a judge, upon a finding of
probable cause, will issue a warrant for your arrest and you will be arrested pursuant to that warrant.
Under certain circumstances, you may be arrested without a warrant. (Arrest without warrant is
addressed below.) If it is a felony charge, you will either be charged via a document called an
“Information” or by an “Indictment.” After being arrested or upon being formally charged, the accused is
entitled to a “first appearance” wherein the judicial officer will inform the accused of the charge(s).
When charged with a crime, you have the right to retain an attorney. If you cannot afford an attorney,
you may have the right to request that an attorney be appointed on your behalf.

2. What should you do if you are stopped by the police?

If you are stopped by any law enforcement agent, you should always indicate to the law
enforcement officer that you wish to remain silent and you should do so. You should never curse or argue
with any law enforcement agent. If you are operating a motor vehicle and are asked to produce your
driver’s license, you should be compliant and produce that identification. If you are asked to produce a
form demonstrating that you have compulsory liability insurance, you should produce this information.
Otherwise, seek the assistance and advice of an attorney before answering any questions or before
producing any other documents. Never give consent to search your person or automobile.

3. What can you do if you think a police officer is mistreating you?

You can contact the police officer’s supervisor and make a report. Additionally, if the treatment
arises to a violation of your civil rights, then you can file a lawsuit in the appropriate court.

4, What are your rights if you have been arrested?

You may or may not have a right to bail. You have the right to an attorney. You have the right to
remain silent. You have the right to call witnesses on your behalf and you have a right to confront those
witnesses whom the State may call to testify against you. You have the right to a trial by jury and you
have the right to be presumed innocent.

5. What happens after you have been arrested and booked?

You have the right to have an attorney represent you. You have the right to file motions in
support of your defense. You have the right to a jury trial to determine whether you are guilty of the
allegations as made against you.

6. What happens when you are taken before a judge?

Upon arrest, if a bail has not been set, then the judge may set bail. You may or may not be asked
to enter a plea to the charges. If asked to enter a plea to the charges, you should plead not guilty until you
have had the opportunity to discuss any defenses with an attorney.
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7. What do you do if you cannot afford an attorney in a criminal case?

If you cannot afford an attorney, then you have the right to have an attorney appointed to
represent you. An accused’s desire for, and ability to retain, counsel should be determined by a judicial
officer before the first appearance, whenever practicable. Whenever an indigent is charged with a criminal
offense and, upon being brought before any court, does not knowingly and intelligently waive the
appointment of counsel, the court shall appoint counsel to represent the indigent.

However, there are certain circumstances when an accused is not entitled to counsel. For instance,
when an indigent is charged with a misdemeanor and the court has determined that under no
circumstances will incarceration be imposed as a part of the punishment if the indigent is found guilty,
then the accused indigent may not be entitled to appointment of counsel.

8. What could happen if you help a juvenile break the law?

You could and most likely will be arrested. If you are an accomplice or an accessory to a crime,
then you may be charged as such. Likewise, if you provide liquor to any person under the age of twenty-
one years of age, then you can be prosecuted. It should be noted that if charged as an accomplice or
accessory to a crime, the juvenile may be charged as such and may receive only those penalties prescribed
by the juvenile code. However, you, as an adult, will be charged as an adult and punished accordingly if
found guilty.

9. What could happen if you file a false police report?

If you file a false police report, then you may be prosecuted.
(1) Filing a false report is a Class D felony if:

(A) The alleged criminal wrongdoing is a capital offense, Class Y felony, Class A felony,
or Class B felony;

(B) The law enforcement agency or prosecuting attorney’s office to whom the false
report is made has expended in excess of five hundred dollars ($500) in order to investigate the
false report, including the costs of labor;

(C) Physical injury results to any person as a result of the false report;

(D) The false report is made in an effort by the person filing the false report to conceal
his or her own criminal activity; or

(E) The false report results in another person being arrested.

(2) Otherwise, filing a false report is a Class A misdemeanor.
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10. Is it legal for a police officer to stop and frisk you merely because they think you “look
suspicious?”

No.

11. Can a store employee stop you from leaving a store even if you have not done anything wrong?

The knowing concealment, upon an actor’s person or the person of another, of an unpurchased
good or merchandise offered for sale by any store or other business establishment, gives rise to a
presumption that the actor took the good or merchandise with the purpose of depriving the owner or
another person having an interest in the good or merchandise. A person engaging in conduct as addressed
above may be detained in a reasonable manner and for a reasonable length of time by a law enforcement
officer, merchant, or merchant’s employee in order that recovery of a good may be effected. Likewise, if
sufficient notice has been posted to advise patrons that an anti-shoplifting or inventory control device is
being utilized, the activation of an anti-shoplifting or inventory control device as a result of a person’s
exiting an establishment or a protected area within the establishment constitutes reasonable cause for the
detention of the person so exiting by the owner or operator of the establishment or by an agent or
employee of the owner or operator.

However, any detention shall be made only in a reasonable manner and only for a reasonable
period of time sufficient for any inquiry into the circumstances surrounding the activation of the anti-
shoplifting or inventory control device or for the recovery of a good. Otherwise, before a store employee
can make a citizen’s arrest, the private person must have reasonable grounds for believing that the person
arrested has committed a felony. A store employee (private citizen) cannot make an arrest for a
misdemeanor.

12. Can the police arrest you without an arrest warrant, and, if so, under what circumstances?

A Law Enforcement agent may arrest you without a warrant if:
The officer has reasonable cause to believe that such person has committed a felony; the
officer has reasonable cause to believe that such person has committed a traffic offense
involving:
(A) death or physical injury to a person; or
(B) damage to property; or

(C) driving a vehicle while under the influence of any intoxicating liquor or drug;

The officer has reasonable cause to believe that such person has committed any violation
of law in the officer’s presence;

The officer has reasonable cause to believe that such person has committed acts which
constitute a crime under the laws of this state and which constitute domestic abuse as
defined by law against a family or household member and which occurred within four (4)
hours preceding the arrest if no physical injury was involved or 12 (twelve) hours
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preceding the arrest if physical injury was involved; or the officer is otherwise authorized
by law.

A warrantless arrest by an officer not personally possessed of information sufficient to constitute
reasonable cause is valid where the arresting officer is instructed to make the arrest by a police agency
which collectively possesses knowledge sufficient to constitute reasonable cause.

A person arrested without a warrant shall not be held in custody unless a judicial officer
determines, from affidavit, recorded testimony, or other information, that there is reasonable cause to
believe that the person has committed an offense. Such reasonable cause determination shall be made
promptly, but in no event longer than forty-eight (48) hours from the time of arrest, unless the prosecuting
attorney demonstrates that a bona fide emergency or other extraordinary circumstance justifies a delay
longer than forty-eight (48) hours. Such reasonable cause determination may be made at the first
appearance of the arrested person.

13. Can the police search your friend’s car while it is parked in front of his house?

If law enforcement has a search warrant which authorizes the search of the vehicle, they may
search the vehicle. If any occupant of the vehicle is committing a crime, the police may search the vehicle
as a search incident to arrest or may be allowed to perform an inventory search. If the vehicle is merely
parked in your front yard and is unattended and the law enforcement agent does not have a search warrant
authorizing search of that vehicle, they cannot search the car. Of course, if the owner of the vehicle gives
consent to search the vehicle, a law enforcement agent may search the vehicle.

14. What is a “hate crime?”

Hate crimes are offenses that are committed against a person or group of people (or even property
in certain situations) due to their membership in a certain group or class. For example, the criminal
defendant commits the offense due to his or her bias against a particular race, gender, or national origin.

15. Does Arkansas have a “three strikes law?”

Yes, Arkansas has a three strikes law. The Arkansas “three strikes law” applies only to certain
offenses. However, in Arkansas, we also have habitual offender laws that create greater or enhanced
penalties for offenders that have more than one prior felony conviction.

16. Can you get your criminal record sealed or expunged?

Yes, but not all crimes can be expunged or sealed. The legislature designates what crimes can be
expunged or sealed.

17. What are some legal consequences of having a criminal record?

If you are convicted of a felony, you must provide a DNA sample, you cannot vote, you cannot
sit on juries, and you cannot own or possess a firearm.
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18. What is a “search warrant?”

A search warrant is a document that gives officers the authority to search for persons or things. It
is issued only by a judicial officer. The document must contain the persons or things for which a police
officer is looking. It must also state reasonable cause to believe the persons or things being sought are in
the location to which the search warrant applies.

19. Under what circumstances can the police search without a warrant?

They can search, for example, with the consent of the owner; they can search open lands; they
can search for purposes of officer safety; they can search when they have reason to believe there is
contraband (i.e., when a drug canine hits on a vehicle); they can search under exigent circumstances (i.e.,
when they feel someone is in danger); they can search incident to an arrest; and they can perform an
inventory search when having vehicles towed.

20. What should you do after you have received a phone call from your friend saying that they
have been arrested?

Find out if they are eligible for a bond and the amount of the bond. If there is a bond amount,
contact a bail bondsman to see if you can post that bond. Then, go post bail for them.

21. How do you “post bail?”

Contact a bail bondsman and, under most circumstances, give the bail bondsman 10% of the bond
amount. However, a serious consideration before deciding to post bond for someone else is that if they
fail to appear in court on the assigned dates, you may lose any collateral that you posted to secure the
bond.

22. What do you do if you do not have enough money to post bail?

Most bondsmen will allow property to be used as collateral (i.e., title to real property or a vehicle)
to secure the bond.

23. What are the steps of a criminal case after charges have been filed against you?

If the charge is a misdemeanor, you will be given a court date in one of the district courts. Appear
in court on that day where you will be able to plead either guilty or not guilty. If you plead not guilty, a
trial date will be set for you to return to court with anyone you need as a witness.

If the charge is a felony, you will be given a court date in one of the district courts. Appear in
court on that day where you must enter a plea of not guilty. Those charges may then be filed in circuit
court, where you will have another date to appear before a circuit judge and enter either a guilty plea or a
not guilty plea. If you enter a not guilty plea, you may have either a jury trial date or a bench trial (the
judge decides) date set.
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24, What might happen if you do not go to court on the day that you are supposed to appear?

A failure to appear warrant will be issued by the judge. These usually have a “no bond” condition
so that you may sit in jail until your next court appearance.

25. What is a “plea bargain,” and what is involved in pleading quilty?

A plea bargain is an agreement between the prosecution and the defense about what charges the
person is pleading guilty to and what the recommended punishment will be. When a person pleads guilty
they forfeit the right to a trial and the right to an appeal.

26. Can you plead quilty or innocent against your attorney’s advice?
Yes.
27. What does pleading “no contest” to a criminal offense mean?

The Latin term is nolo contendere. This is a plea that is sometimes accepted instead of a guilty
plea. It has all of the connotations of a guilty plea, but is used when a defendant may not be able to admit
to specific details of the offense (i.e., they know they committed the offense but were too intoxicated to
remember exactly what they did).

28. If someone is charged with a crime, does that mean they are guilty as charged?

No. Each person is presumed innocent until proven guilty or until they plead guilty in a court of
law.

29. If you are the defendant in a criminal case, must you testify, and what are the pros and cons of
testifying versus not testifying?

No defendant in a criminal case has to testify. If one testifies and has any prior criminal history,
that history may come out in trial at that time. Another consideration is whether the defendant is claiming
self-defense as his defense. If so, then they will have to testify to explain the self-defense.

30. If you are a victim of a crime, do you have a legal duty to report the crime to the police?

No, but here are some thoughts on the subject. First, you are generally not allowed to seek your
own retribution, such as by stealing something “back” or, worse, by exacting revenge or punishment on
your own. The nature of our criminal justice system replaced the vigilantism approach and, while not
perfect, gives legal authority to punish criminals to the neutral magistrates (judges) in that system.
“Taking the law into your own hands” will likely subject you to criminal prosecution.

Second, should you not report a crime, for whatever reason, you gave a criminal a reason to

repeat the criminal behavior, since the criminal will have “gotten away” with it in your case. Also, a
police report of the incident may be a requirement for pursuing insurance claims for property damage.
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31. If you do report a crime to the police, what can you expect them to do in response?

At the very least, you can expect the police to take the report and investigate what you have
reported. A representative from the police department may be in touch with you to check some facts. If
there is sufficient information, the police may seek an arrest warrant from a judge for any suspects.
Depending on the investigation, the information may then be shared with the prosecuting attorney for a
decision on whether to prosecute someone for the crime.

32. What does it mean to “press charges?”

Common usage of this term suggests that one will report the matter to the police and/or
prosecuting attorney by direct communication with the police or by filing a formal complaint at the
prosecutor’s office. Only the prosecuting attorney can get the criminal charge filed, resulting in court
appearances for the suspect of a crime.

33. Can the victim of a crime be required to testify at the suspect’s trial?

Yes, if the victim is competent to do so. Physical or mental disability or age may prevent some
crime victims from being witnesses. If subpoenaed by the prosecutor (or even by the defense), a crime
victim is obligated to come to court and testify, though any witness does not have to answer questions for
which the Fifth Amendment bar to self-incrimination may apply.

34, How is committing a crime at age 18 or older different than committing a crime when younger
than 18?

It is easier to think of whether a person is being charged in criminal court or juvenile court to
understand the primary differences based on age. A person whose court involvement is in juvenile court is
subject to very different consequences if he or she is found to have violated the criminal code. The
consequences in juvenile court are aimed more at teaching and rehabilitating, rather than punishing, and
may include orders for family members as well as the delinquent juvenile. The consequences usually
require court appearances for reviews that may leave a case open much longer than it would be if in
criminal court. Criminal court is more about punishing behavior (through fines, probation and
incarceration) and hopefully preventing habitual offenders.

All misdemeanor offenses found in the criminal code (except for a few like DWI or DUI) and
committed by someone under the age of 18 can only be handled in juvenile court. Any 16-year-old can be
charged as an adult, subject to adult consequences, for any felony offense. Some of the most serious
felony offenses committed by someone as young as 13 years of age may also find a juvenile facing adult
criminal charges.

35. What if you do something illegal but you do not know it?

A person is presumed to know the law, especially once he or she reaches age 18. So even if a
person did not know an act was a violation of the law, he or she may still be subject to prosecution, with
some particular exceptions. “Ignorance of the law is no excuse.”
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Many misdemeanors are not listed in the criminal code, but are governed by the language in other
sections of the Arkansas Code. Hopefully, job training or orientation would address these specific
instances, such as what type of information may or may not be disseminated by a particular agency. No
matter the career or employment field one enters, it would be a good practice to get as much information
about the law and regulations surrounding that job, thus improving job success and avoiding violations.

36. Is the failure to act ever considered a crime?

Yes, failure to act may be considered a crime and subject the person to penalty. Examples
surround treatment of children, disabled persons and the elderly. A doctor, teacher, and social worker are
among a long list of “mandatory reporters” of suspected child maltreatment. Failure to report, then, would
subject such a person to criminal liability. Likewise, a person in a position to prevent abuse may also be
held responsible for failing to act in the prevention of abuse. “Omission” and “omit to act” are defined in
a few different places in the criminal code, suggesting that there may be many instances where an
individual has an affirmative duty to act, i.e., if through your affirmative actions you place a person in a
position of peril you may have a legal duty to act.

37. Can you report a crime to the police and remain anonymous?

While anonymity hinders future investigation and prosecution of a crime, a police department
employee may take action from information given anonymously. Some programs, such as reporting guns
or planned violence at school, encourage anonymous reporting. However, a person reporting criminal
activity will be encouraged to share basic information, and information given anonymously made not
result in any police action.

38. What is the difference between a misdemeanor and a felony?

Misdemeanors are less serious types of crimes than are felonies. The biggest difference between
them involves the consequences if guilty, as described under the next two sections.

Felony convictions also have a greater impact on a person’s future, affecting such things as
holding public office, serving on a jury, serving as a guardian, voting, and possessing a firearm (even a
hunting rifle). Many employers are more interested in whether a person has a felony record than a
misdemeanor record, and a job application may have a question such as “have you ever been arrested or
convicted of a felony?” as one of its questions. Convicted felons can find it very difficult to find
employment.

39. What are the possible consequences of a misdemeanor?

For an adult, misdemeanors basically fall into three levels or classes. For the highest level, an “A”
misdemeanor, a guilty person may be committed to jail for up to one year, and may be fined up to two
thousand five hundred dollars ($2,500). “B” and “C” misdemeanors have lower ranges of fines and jail
commitments. A fine and probation, usually with a requirement to pay probation fees and submit to
random drug screens, are common sentences for first-time offenders.

It is important to note that some offenses are misdemeanors the first time a person is convicted,
but may be considered felonies if it happens again. Possession of marijuana is one such charge, as is
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domestic battering (causing injury to a family or household member, including persons with whom there
is or was a dating relationship or with whom there was shared household).

40. What are the potential consequences of a felony?

Felonies are also classified into levels, with the highest level punishable by life in prison without
parole or the death penalty. Depending on the nature of the felony offense (sexual, violent, committed
with a firearm, committed in front of children, for example) and its level, a felon is subject to fines of up
to $15,000 and imprisonment for up to 40 years or life. Capital murder may be punishable by death
administered by the State of Arkansas. Persons who commit more than two felonies are subject to
enhanced penalties for third or subsequent felonies.

A person convicted of a felony may be sentenced to a term of probation and a fine, and probation
may include requirements of holding a job, submitting to drug screens, and not committing new offenses.
Felons committed to the penitentiary may be released early and placed on parole, which involves
supervision similar to probation. Convictions for most sex offenses will result in a lifetime of reporting
address, work, and telephone information as maintained in the sex offender registry.

41, What are some common state crimes?

Common state crimes are possession of controlled substances (including marijuana, cocaine, and
prescription drugs without a prescription, such as Xanax), theft of property, theft by receiving (possessing
stolen property), drug possession and sales, driving while intoxicated, domestic battery, writing a “hot
check,” battery, assault, burglary, manslaughter, murder, and any of various sexual assault offenses.

42. What are some common federal crimes?

Common federal crimes include weapons charges, mail fraud, wire fraud, drug smuggling, bank
robbery, racketeering, immigration offenses, and possessing or distributing pornography.

43, Can your criminal conviction be appealed and if so how?

Yes. To appeal a criminal conviction, you (or preferably through your attorney) must file a notice
of appeal with the clerk of the trial court within 30 days of your conviction (the time period is much
shorter in federal court).

44, If you win your criminal case, can the government appeal?

Typically not, but in some circumstances yes.

45, If you are convicted, how is your punishment decided and when will you start serving it?

If convicted, your punishment is decided by either a judge or a jury. In most cases, you will
generally be required to begin serving your sentence immediately unless you can persuade the judge to
stay enforcement of your sentence pending appeal.
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CHAPTER 13 — THE PRICE OF INDEPENDENCE: Confronting the Issues which Confront
Those with New-Found Freedoms (Sex, Computers, Alcohol, Drugs, Guns, etc.)
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1. What is sexual assault and battery?

“Sexual assault and battery” is a phrase commonly used to describe the crime of forcible sexual
contact. Arkansas law defines “sexual contact” as “any act of sexual gratification involving the touching,
directly or through clothing, of the sex organs, buttocks, or anus of a person, or the breasts of a female.”*
Arkansas law prohibits forcible sexual contact, and it is punishable as sexual assault in the second degree,
which is a felony.?

The crime of sexual assault and battery can be committed under circumstances that do not involve
force. For example, a person can be convicted of sexual assault and battery by instigating sexual contact
with another person who has a severe physical or mental handicap or with someone under the age of
fourteen (14).°

Under Arkansas law, there are four (4) different degrees of sexual assault; however, only the
previously mentioned 2" degree and part of 4™ degree concern improper sexual contact, or what is
commonly referred to as “sexual assault and battery.” The remaining degrees of sexual assault prohibit
improper sexual intercourse and could be described as reductions in the severity of the rape offense (much
like manslaughter is a reduction in the severity of the murder offense).

2. What is rape and statutory rape?

The common understanding of the word “rape” is obtaining sex through force or the threat of
force. Under Arkansas law, a person commits the crime of rape if he or she engages in sexual intercourse
or deviant sexual activity with another person: (1) by forcible compulsion; (2) who is incapable of consent
because he or she is physically helpless, mentally defective, or mentally incapacitated; (3) who is less
than fourteen (14) years of age; or (4) who is less than eighteen (18) years of age and the actor is the
victim’s guardian, uncle, aunt, grandparent, step-grandparent or grandparent by adoption, brother or sister
of the whole or half blood or by adoption, nephew, niece, or first cousin.*

“Statutory rape” is defined slightly different than the term “rape.” Specifically, in Arkansas, as in
many jurisdictions, the phrase “statutory rape” is not actually used in any laws; rather, it is a generic term
used to describe the crime of sex with minors, with or without consent. In Arkansas, a person commits
statutory rape by engaging in sexual intercourse with an individual that is less than the age of fourteen
(14); however, there is an exception - that is, if the actor is not more than three (3) years older than the
victim, it will not constitute rape.5

! Arkansas Code Annotated § 5-14-101(9).

2 Arkansas Code Annotated § 5-14-125(a)(1).

® Arkansas Code Annotated § 5-14-125(a)(2) — (6).
* Arkansas Code Annotated § 5-14-103.

® Arkansas Code Annotated § 5-14-103(3)(B).

112



3. What are the penalties for committing sexual offenses?

The severity of punishment for committing sexual assault or rape varies depending upon the
severity of the crime prosecuted. A prosecution for rape, for example, carries the most severe
consequences and is defined as a Class Y felony.® The following sets forth the range of penalties
associated with the various sexual offenses in Arkansas:’

RAPE (Class Y Felony)
Jail Sentence: 10-40 years or life

FIRST DEGREE SEXUAL ASSAULT (Class A Felony)
Jail Sentence: 6-10 years
Potential Monetary Fine: $15,000

SECOND DEGREE SEXUAL ASSAULT (Class B Felony)
Jail Sentence: 5-20 years
Potential Monetary Fine: $15,000

THIRD DEGREE SEXUAL ASSAULT (Class C Felony)
Jail Sentence: 3-10 years
Potential Monetary Fine: $10,000

FOURTH DEGREE SEXUAL ASSAULT (Class D Felony)
Jail Sentence: 0-6 years
Potential Monetary Fine: $10,000

FOURTH DEGREE SEXUAL ASSAULT — SEXUAL CONTACT (Class A Misdemeanor)
Jail Sentence: 0-1 year

Potential Monetary Fine: $1,000

4, What are date rape drugs and for what should you look?

Date rape drugs are those substances used to assist predators in a sexual assault and battery and/or
rape. There are three (3) main types of date rape drugs: Rohypnol, GHB, and Ketamine. Rohypnol
causes its victims to appear drunk with effects such as difficulty standing, slurred speech, dizziness,
nausea, loss of memory, unconsciousness, or even death in some cases. Rohypnol “comes as a pill that

® Arkansas Code Annotated § 5-14-103(c)(1).

" Arkansas Code Annotated 8§ 5-4-201, 5-4-401, and 5-14-124 — 127.
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dissolves in liquids. Some are small, round, and white, while some are oval and green-gray in color.
When slipped into a drink, a dye in these new pills makes clear liquids turn bright blue and dark drinks
turn cloudy. But this color change might be hard to see in a dark drink, like cola or dark beer, or in a dark

room.”®

The second category of date rape drugs is GHB, or gamma hydroxybutyric acid. GHB usually
causes its victims to feel an intense state of relaxation, drowsiness, loss of memory, or dizziness, and it
has the potential to cause loss of consciousness or even death. “GHB has a few forms: a liquid with no
odor or color, white powder, and pill. 1t might give your drink a slightly salty taste, but beware because a
sweet drink such as fruit juice can mask the taste.”

The third type of date rape drugs is Ketamine. Ketamine induces more hallucinogenic effects
than Rohypnol or GHB. Victims introduced to Ketamine typically experience “distorted perceptions of
sight and sound, lost sense of time and identity, out of body experiences, dream-like” sensations, impaired
mobility, and other symptoms. Sometimes, victims of Ketamine are aware of the sexual assault or rape,
but cann%t physically move during the attack. Ketamine usually “comes as a liquid and a white
powder.”

5. What are the potential risks of surfing the Internet?

Surfing the Internet carries many risks. One of the most detrimental of these is the risk to your
privacy and security. “When you surf the Internet, any web resource you access can gather and record
usage information about you such as your IP address [and] your Internet identification number. Using
your IP, it is possible to know your country, city, internet provider, and even physical address. Hackers
and identity thieves can use this information to steal personal information, spy on you, or cause damage to
your computer.”*

Some other risks include: false information that often attempts to mislead readers into believing
in the agendas of the site promoters; sites that fraudulently portray banks or other reputable services that
ask users to input personal information to create accounts or for other bogus purposes; SPAM messages
that can slow the performance of your computer and constantly pile up in your electronic mailboxes;
sexual predators who lurk in chat rooms; and the Internet can be addictive to some people who become
unable to lead normal, healthy lives.* There are many other risks involved with surfing the Internet, and
new risks will arise in the future, as it is a constantly evolving technology.

8 http://www.4woman.gov/fag/date-rape-drugs.cfm.

°1d.
10|_d.

1 http://www.proxyway.com/www/internet-privacy.html.

12 http://www.coedu.usf.edu/internetsafety/internet/sld009.htm.
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6. Is it okay to download music, movies, and other materials without paying for it?

Just because it may seem like everyone you know is pirating music, movies, etc., it remains an
illegal activity. Anyone who violates any of the exclusive rights of a copyright owner commits copyright
infringement. The copyright owner has the exclusive rights to reproduce the copyrighted work, prepare
derivative works based upon the work, distribute copies of the work to the public, perform the work, and
display the work.”® Downloading items for free violates the copyright owner’s exclusive rights to
reproduce the works and distribute copies to the public. Remedies for copyright infringement can be very
severe. In addition to merely stopping further infringement or impounding infringing articles, copyright
owners can pursue civil damages for each offense (or more if they can prove they have suffered more)
and/or criminal charges that carry heavier fines and possible jail sentences.*

It is possible to commit copyright infringement even though you may not have downloaded the
material for free. For instance, if you transfer the tracks of a CD you purchased onto your computer and
then e-mail them to a friend, you have committed infringement. Also, because criminal copyright
infringement can be committed by making a work *“available on a computer network accessible to
members of the public,” if you put those CD tracks into a “shared folder” on a peer-to-peer network, you
can be severely punished.

7. Is it legal to view sexual images over the Internet?

Viewing most sexual images over the Internet is not illegal. Even though some sexual images
might be considered obscene by legal standards,and thus not protected by the First Amendment,
possessing such materials in the home is still protected by the United States Constitution.® However,
printing a sexual image or reproducing a pornographic movie and possessing such materials outside of the
home will potentially violate criminal statutes in Arkansas if it is deemed obscene.

Possessing child pornography via the Internet is almost always illegal. Arkansas and federal laws
prohibit any person from knowingly possessing any materials which involve the use of a minor engaging
in sexually explicit conduct. *® For these purposes, a minor is someone who is under eighteen (18) years
old.” Even if the user is not required to download the material in order to view it, the image or other
material is nonetheless stored onto the user’s computer when viewed.?

3 See 17 U.S.C.S. §§ 106 and 501.
4 See 17 U.S.C.S. §§ 502 — 506.

15 See Miller v. California, 413 U.S. 15, 93 S. Ct. 2607 (1973).

16 See People v. O’Gorman, 274 N.Y. 284, 8 N.E.2d 862 (1937); U.S. v. Thoma, 726 F.2d 1191 (1984).

7 Arkansas Code Annotated §§ 5-68-203 and 5-68-405(b).
18 Arkansas Code Annotated §§ 5-27-304 and 5-27-603; 18 U.S.C.S. §§ 2252 and 2252A.
1918 U.S.C.S. § 13(c).

20 See http://cookiescache.tripod.com and http://searchwarp.com/swa7843.htm.
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8. What are the rules governing the consumption and purchase of alcoholic beverages?

In Arkansas, it is “unlawful for any person under the age of twenty-one (21) years to purchase or
have in possession any intoxicating liquor, wine, or beer.”?! If an individual who is under twenty-one (21)
is holding an alcoholic beverage or has one in his or her pockets, possession is implied.?? However, if an
alcoholic beverage is merely in one’s immediate proximity, then possession may or may not be
established.”

Purchasing or possessing alcohol while under the age of twenty-one (21) is a crime punishable as
a misdemeanor, and the culprit will have to pay a fine between one hundred ($100) and five hundred
($500) dollars.** However, in addition to the fine, the judge or magistrate may also require the culprit to
write an essay on the effects of alcohol, place him or her under probationary conditions in order to
educate and prevent future violations, or both.?

9. What happens if you use a fake identification to buy alcohol and get caught?

It is illegal in Arkansas for “a person under twenty-one years of age to attempt to purchase an
alcoholic beverage or use a fraudulent or altered personal identification document for the purpose of
purchasing an alcoholic beverage.”® An alcohol vendor is allowed to detain someone for a reasonable
time to determine whether he or she has used a fake or altered ID. Typically, vendors call law
enforcement once they have detained the alleged culprit. Once law enforcement has determined the
detained culprit has used a fake ID in the attempt to purchase alcohol illegally, the culprit’s false ID is
taken, his or her real driver’s license is taken and suspended, and he or she may be arrested.”’

The use of a fake ID to buy alcohol illegally is prosecuted as a Class B misdemeanor upon the
first offense, which carries a fine up to five hundred dollars ($500) and possible jail time up to ninety (90)
days.”® Upon conviction, the culprit’s driving privileges will be revoked for up to one (1) year.” For each
successive offense, the culprit will be charged with a Class A misdemeanor and face more severe
punishment.®

2! Arkansas Code Annotated § 3-3-203(a)(1).

22 Arkansas Code Annotated § 3-3-203(a)(2).

%% See Kastl v. State, 303 Ark. 358, 796 S.W.2d 848 (1990).

2 Arkansas Code Annotated § 3-3-203(c).

% Arkansas Code Annotated § 3-3-203(d).

%6 Arkansas Code Annotated § 5-27-503(a)(3).

2T Arkansas Code Annotated § 5-27-503(b)(3).

%8 Arkansas Code Annotated §§ 5-27-503(c)(1), 5-4-201(b)(2), and 5-4-401(b)(2).
2% Arkansas Code Annotated § 5-27-504.

% Arkansas Code Annotated § 5-27-503(c)(2).
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10. What are the penalties for buying, making, or selling a false identification?

Buying a fake ID will subject the buyer to the same punishments listed in the previous section.
That is a Class B misdemeanor upon the first offense and Class A misdemeanor for each subsequent
offense. This is because mere possession of the false identification card by someone under the age of
twenty-one (21) violates the law.* Thus, a person under the age of twenty-one (21) who has the false ID
in his or her pocket and is merely riding a bike down the street can be punished as severely as someone
under the age of twenty-one (21) who uses the fake ID in an attempt to buy alcohol.

Manufacturing or producing a fake identification card, or altering a personal identification
document, for the purpose of assisting someone under twenty-one (21) years old to purchase alcohol is
prosecuted as a Class C felony offense in Arkansas.** Similarly, selling or otherwise distributing
fraudulent identification documents to a person under age twenty-one (21) is a Class C felony.® A
subsequent offense is a Class B felony.*

11. Is it a crime to give alcohol to someone who is not yet twenty-one (21) years of age?

It is “unlawful for any person knowingly to give, procure, or otherwise furnish any alcoholic
beverage to any person less than twenty-one (21) years of age.”® However, this law does “not apply to
the serving of such to one’s family or to the use of wine in any religious ceremony or rite in any
established church or religion.”® Knowingly furnishing alcohol to persons under the age of twenty-one
(21), unless within the two (2) limited exceptions previously mentioned, is a criminal offense prosecuted
as a misdemeanor upon the first offense and as a felony upon the second offense occurring within three
(3) years of the first.>” Additionally, the penalty for knowingly selling alcohol to someone under twenty-
one (21) years old is a more severe crime that is prosecuted as a felony upon the first offense.®

As the above crimes require knowledge of the fact that the recipient was underage, it should be
noted that the sale, gift, or other disposition of alcohol to a minor can be prosecuted as a different crime in
Arkansas where the guilty provider or seller did not know the recipient was a minor.*® Though the
penalties are less severe than the knowledge-based crimes, jail time is possible for a second offense.”

%! Arkansas Code Annotated § 5-27-503(a)(1).

%2 Arkansas Code Annotated § 5-27-502(a)(1)-(2).

% Arkansas Code Annotated § 5-27-502(a)(3) and § 5-27-502(b)(1).
% Arkansas Code Annotated § 5-27-502(b)(2).

% Arkansas Code Annotated § 3-3-202(a)(1).

|4,

%7 Arkansas Code Annotated § 3-3-202(a)(2).

% Arkansas Code Annotated § 3-3-202(b).

% Arkansas Code Annotated § 3-3-201.

% Arkansas Code Annotated § 3-3-201(b).
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12. Is it okay to drink alcohol in public or in a park?

Drinking alcohol in public or in a park is a criminal offense in Arkansas. It is prohibited by the
State’s laws regarding public intoxication. It is unnecessary to be drunk or impaired to commit the crime.
“A person commits the offense of drinking in public if the person . . . consumes any alcoholic beverage in
any public place; on any highway or street; upon any passenger coach, streetcar, or in or upon any vehicle
commonly used for the transportation of passengers; or in or about any depot, platform, waiting station or
room, or other public place.”* The crime of public intoxication, including drinking alcohol in public, is
punished as a Class C misdemeanor, which is punishable with a jail sentence up to thirty (30) days and a
possible fine up to one hundred dollars ($100).*

13. When would a party be disruptive enough to illegally disturb the peace?

Disturbing the peace is locally prohibited and enforced, meaning it is against city law. Checking
your city’s municipal code will show you what constitutes disturbing the peace in your area. As an
example, under the Little Rock Code of Ordinances, a party may be disruptive enough to disturb the
peace if any of the following acts occur: (1) the sounding of any horn or any automobile except as a
signal of danger; (2) the playing of any radio or other audio equipment in such a manner or with such
volume, especially at night, as to annoy or disturb the quietness, comfort, or peace of others; or, (3) any
group yelling, hooting, shouting out, or playing audio equipment on the public streets, at any time or
place, in such a manner as to annoy or disturb the quietness, comfort, or peace of others, or otherwise
create an annoyance or problem.*

As is apparent, the above-referenced provisions are fairly loose; therefore, it is easy to imagine
many parties in violation of the Little Rock Ordinance. Violation of this Ordinance is punished “by a fine
not exceeding five hundred dollars ($500), or double . . . for each repetition thereof.”*

14. What can | do if strangers “crash” my party?

If people are at your party and you want them to leave, ask them to leave. If they do not leave
upon your request, contact the police to remove the unwanted guests. In Arkansas, an unwanted party
“crasher” is committing criminal trespass, which is a crime generally punishable as a Class B
misdemeanor.

15. Can you play your music in your home or your car as loud as you want?

The answer to this question depends on how loud you may want to play your music. As
discussed above, local city ordinances govern what constitutes “disturbing the peace.” In Little Rock, for

! Arkansas Code Annotated § 5-71-212(c).
“2 Arkansas Code Annotated §§ 5-71-212(d), 5-4-201(b)(3), and 5-4-401(b)(3).
*® Little Rock City Code § 18-52.

* Little Rock City Code § 1-9.
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example, if you play your home or car radio with such volume that it annoys or disturbs the quietness,
comfort, or peace of others, the police can make you turn it down and fine you.*

16. You might be worried about what might happen during your college fraternity/sorority initiation.
Are there limits to what they can do?

In Arkansas, “hazing” is defined as: (1) a willful act, on or off school property, directed at
another student for the purpose of intimidating that student or threatening him or her with ostracism or
submitting him or her to “ignominy, shame, or disgrace among . . . fellow students;” (2) playing abusive
or truculent tricks upon a student “to frighten or scare;” (3) a willful act upon another student designed to
humble pride, stifle ambition, impair courage, or discourage him or her from remaining at the school; or,
(4) a willful act of “striking, beating, bruising, maiming,” or offering, threatening, or attempting to strike,
beat, bruise, or maim another student.*

In Arkansas, “no student of any school, college, university, or other educational institution . . .
shall engage in . . . hazing or encourage, aid, or assist any other student in the commission of this
offense.”®’ One may even be convicted of hazing by failing to report promptly to school officials any
knowledge one may have about the presence or practice of hazing.*® Hazing is a Class B misdemeanor,
and any student convicted of hazing may also be expelled from school.*®

17. What are the penalties for possessing or selling illegal drugs?

The penalties for possessing or selling illegal drugs in Arkansas vary widely. The Department of
Health organizes controlled substances into Schedules. The penalties for selling or possessing a
controlled substance are determined by which Schedule it is assigned.

There are six (6) Schedules of drug classification in Arkansas. The Federal Drug Enforcement
Agency (DEA) has five (5).*° Schedules | through V in Arkansas generally correlate to the DEA
Schedules. Schedule I drugs are the most prohibited drugs. They have the highest potential for abuse, no
accepted medical use, and carry the stiffest penalties.”* The following chart displays the penalties, under
Arkansas law, for the first offense of possessing or selling illegal drugs.

** Little Rock City Code §§ 1-9 and 18-52.
“® Arkansas Code Annotated § 6-5-201(1).
T Arkansas Code Annotated § 6-5-202(a).
14,

“ Arkansas Code Annotated § 6-5-203.

50 http://www.usdoj.gov/dea/pubs/scheduling.html.

%! Arkansas Code Annotated § 5-64-201 et seq.

52 Arkansas Code Annotated 88§ 5-64-215, 5-64-401; http://www.usdoj.gov/dea/pubs/scheduling.html.

119



Schedule Examples Possession Sale

I Heroin, LSD, Ecstasy Class C felony Class Y felony

Cocaine, Opium,

Morphine Class C felony Class Y felony

Steroids, Ketamine, Class A misdemeanor Class B felony

m Hydrocodone

Valium, Xanax, .Class A Class C felony
IV Rohypnol misdemeanor

Codeine cough . Class A misdemeanor Class C felony
v suppressants, ephedrine
VI Marijuana Class A misdemeanor Class C felony

Be aware that the penalties for sale can also vary depending upon the specific drug sold and the
amount sold, usually measured in grams. Also, under Arkansas law, a prosecutor may change a
possession charge into a sale charge if the culprit possesses a sufficiently large amount of the controlled
substance.

18. Is it worse if you sell illegal drugs at school?

If convicted of selling illegal drugs at school, the offender will face enhanced penalties in
Arkansas. Under Arkansas law *“an additional term of imprisonment of ten (10) years” will be served by
the offender if the sale was “on or within one thousand (1,000) feet” of a “public or private elementary or
secondary school, public vocational school, or private or public college or university.”> Thus, the guilty
party will face the general punishment for conviction of selling the illegal drug(s) plus an additional ten
(10) year jail sentence. Also, if convicted of the enhanced penalty, the offender will not be eligible for
early release on the enhanced portion of the jail sentence.”

%% Arkansas Code Annotated § 5-64-401(d).
% Arkansas Code Annotated § 5-65-411(a)(2).

%% Arkansas Code Annotated § 5-64-411(c).
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19. If you use steroids to help pump up your muscles, are you breaking the law?

You are breaking the law when you possess steroids without a prescription. Anabolic steroids are
a Schedule 111 controlled substance, and possession without a prescription is a Class A misdemeanor in
the State of Arkansas.”

20. Can you share your prescription drugs with your family or friends?

Sharing your prescription drugs with family or friends is prohibited in Arkansas. One delivering
controlled substances to another is subject to the same punishments as a seller of those narcotics.”’
Therefore, even if you legally possess the drugs as a result of a medical prescription, you commit a
serious crime if you deliver them to others.® The fact that no money or anything of value is exchanged
will not prevent a conviction for delivery of a controlled substance.*

21. What are some of the laws relating to guns and other weapons?

There are several laws that prohibit and/or regulate guns and other weapons in Arkansas. The
most general restriction is against possessing “any instrument of crime with a purpose to employ it
criminally,”® which is prosecuted as a Class A misdemeanor.”® An “instrument of crime” is defined as
“anything manifestly designed, made, adapted, or commonly used for a criminal purpose.”® Other
restrictions prohibit possession of firearms by convicted felons,® altering or defacing firearms or
possessing altered or defaced firearms,* handgun possession by minors or on school property,®carrying a
weapon with the purpose of using it against another person,® possessing a concealed handgun without a
license,®” possessing a machine gun,® possessing a taser or stun gun if under the age of eighteen (18),%

%8 Arkansas Code Annotated § 5-64-401(c)(2)(B); http://www.usdoj.gov/dea/pubs/scheduling.html.

5" Arkansas Code Annotated § 5-64-401(a).
%8 See Miller v. State, 253 Ark. 1060, 490 S.W.2d 445 (1973).

%% See Marshall v. State, 289 Ark. 462, 712 S.W.2d 894 (1986); Anderson v. State, 275 Ark. 298, 630 S.W.2d 23
(1982).

8 Arkansas Code Annotated § 5-73-102(a).

81 Arkansas Code Annotated § 5-73-102(b).

82 Arkansas Code Annotated § 5-73-101(8).

% Arkansas Code Annotated § 5-73-103.

% Arkansas Code Annotated §§ 5-73-106 — 107.
% Arkansas Code Annotated § 5-73-119.

% Arkansas Code Annotated § 5-73-120.

87 Arkansas Code Annotated § 5-73-301 e seq.

%8 Arkansas Code Annotated § 5-73-201 et seq.
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possessing a deadly weapon in publicly owned buildings and facilities,” installing or maintaining booby
traps,” as well as other prohibitions.

Also, some weapons are deemed so dangerous that, except as authorized by law, possessing,
making, repairing, selling, or otherwise dealing them is a felony in Arkansas. These “prohibited
weapons” include bombs, machine guns, sawed-off shotguns or rifles, firearms with silencers, metal
knuckles, and other weapons that can inflict serious physical injury or death.” Violations involving a
bomb, machine gun, or firearm with a silencer will be prosecuted as Class B felonies, while the others
will be pursued as Class D felonies.”

22. Do vou need a license to hunt or fish?

Hunting and fishing in Arkansas is regulated by the Arkansas Game and Fish Commission.
Licenses are required by the Commission for both activities. It is unlawful to “take or attempt to take any
wild animal or bird by any means in Arkansas without having on the person the appropriate Arkansas
Hunting License.”™ Also, the Commission requires any person who is sixteen (16) years of age or older
to have a fishing license “to fish in any manner or attempt to take frogs, minnows, or mussels in
Arkansas.”” Illegally hunting or fishing without a license is punished as a misdemeanor and carries a fine
no less than ten dollars ($10) and no more than two hundred dollars ($200).”

23. Can you get into trouble just for pointing a gun at someone?

You can certainly get into trouble for pointing a gun at someone in Arkansas. Displaying a
firearm “in such a manner that creates a substantial danger of death or serious physical injury to another
person,” is one of the definitions of aggravated assault’”” which is prosecuted as a Class D felony.” A
culprit will even be guilty of the crime if the gun is unloaded.” However, it is not aggravated assault if
pointing the gun is in self-defense or in defense of a third party.*

% Arkansas Code Annotated § 5-73-133.

"0 Arkansas Code Annotated § 5-73-122.

™ Arkansas Code Annotated § 5-73-126.

"2 Arkansas Code Annotated § 5-73-104(a).

™ Arkansas Code Annotated § 5-73-104(c).

™ Ark. Game & Fish Comm. Code of Reg., Reg. 3.03-A.
> Ark. Game & Fish Comm. Code of Reg., Reg. 3.02.

’® Arkansas Code Annotated § 15-42-101.

" Arkansas Code Annotated § 5-13-204(a)(2).

"8 Arkansas Code Annotated § 5-13-204(b).

™ See Harris v. State, 72 Ark. App. 227, 35 S.W.3d 819 (2000).

8 Arkansas Code Annotated § 5-13-204(c).
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24, Are there any restrictions on where you can practice your shooting?

Under State law, you cannot practice your shooting in or around a publicly-owned or maintained
building such as a school, fire department station, government agency building, or the State Capitol.** Nor
can you practice shooting firearms on a publicly-owned or maintained football field, baseball field, soccer
field, or similar “municipally owned or maintained recreational structure or property.”® Those rules,
however, are derived from the fact that one generally cannot possess firearms in those areas.

The State of Arkansas gives counties the majority of regulatory power over the discharge of
firearms.® Thus, most restrictions on discharging firearms are in county codes. For example, the Pulaski
County Code restricts people from knowingly firing or discharging “a firearm within one (1) mile of any
residence anywhere in the county, without first having obtained the written permission of the owner of the
residence,” unless the person is the owner of the property.* Also, “no person shall discharge a firearm
over a public road.”®

25. How do you register to vote?

Once you turn 18 years of age, you have the right to vote in federal, state, and local elections.
You can find voter registration forms in many places (for example, the U.S. Post Office, the public
library, or if in Pulaski County the Pulaski County Circuit Clerk’s website). You will need to particularly
pay attention to the instructions regarding what type of identification you will need to register to vote, and
what you need to bring later on when you are actually ready to vote. Where you live will control the
precinct in which you can vote.

If you will be away from home on election day, you can vote through the mail using an absentee
ballot. You will need to call your county clerk’s office for specific instructions regarding the process for
absentee voting.

26. How do you register with the Selective Service?

The Selective Service System is the program that calls up people for military service. All males
between the ages of 18 and 25 must register with the Selective Service System so that the United States
government will have information available regarding potential soldiers in the event of war. While there
is presently no military draft, if you are male you must sign up with the Selective Service System once
you turn 18 years of age.

81 Arkansas Code Annotated § 5-73-122.

8 |4,

8 Arkansas Code Annotated § 14-16-501 ef seq.
8 Pulaski County Code 13-1(a).

85|_d.
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CHAPTER 14 - LAWSUITS AND LITIGATION: The Basics of Resolving Civil Disagreements
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The Dispute Resolution Process

1. What is the difference between a hearing and a trial?

A court hearing is a hearing in front of a judge to determine anything other than guilt or
innocence in a criminal matter or liability in a civil case. By way of example, if you are criminally
charged with possession of drugs as a result of a search, and your attorney files a motion to have the
search results ruled inadmissible at trial, there will be a hearing (prior to the trial) to determine whether
the search was valid. If it is, a trial will be held to determine whether you are guilty.

2. What are the pros and cons of a civil lawsuit vs. arbitration vs. mediation?

Litigation can be a time-consuming, expensive, and frustrating way to resolve disputes; thus,
there are options such as Alternative Dispute Resolution (*ADR”) to resolve lawsuits before trial. ADR
includes both arbitration and mediation, and while they are different procedures, their goal is the same -
that is, to minimize the expense and delay associated with a civil lawsuit.

3. What is arbitration?

Arbitration is an adversary proceeding in which the parties present competing evidence and
arguments before a neutral third party, who then decides the dispute much like a judge would in a trial.
Avrbitration can be voluntary, judicially mandated or contractual, and the outcome of arbitration can be
binding or nonbinding (advisory). Many contracts today contain provisions that compel binding
arbitration of potential disputes.

4, What is mediation?

In mediation, a neutral third party attempts to facilitate communication and devise a compromise
between the conflicting parties. Mediation is not a legal proceeding. Unlike arbitration, the neutral third
party’s role in mediation is not to determine who wins, rather the neutral party is expected to bring the
conflicting parties closer together and assist in overcoming obstacles to settlement. The actual structure
and conduct of mediation is typically much less formal than arbitration.

5. Arbitration vs. Mediation

The parties’ attitudes and relative circumstances of the parties are the factors that typically
determine whether arbitration or mediation is an option. To successfully mediate, both parties must want
to settle their dispute and participate in good faith with one another. Mediation is unlikely to be effective
when there is a great deal of hostility between the parties. In such circumstances, arbitration may be the
only hope of avoiding civil litigation and trial.

Courtroom “Do’s and Don’t’s”

How To Dress For Court. DO dress as you would for an important event. DON’T wear t-shirts
with messages. DON’T dress down to gain sympathy. DON’T chew gum.
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Your Courtroom Behavior. DO exercise self-control at all times no matter what is said in the
courtroom. DO be on time for court. DON’T react to the answers of witnesses. DON’T argue with the
opposing party or his/her attorney.

When You Are Testifying. DO listen to the entire question being asked before you answer. DO
ask the questioner to repeat or clarify any question you do not understand. DO direct your answer to the
person who asked the question (make eye contact with that person). DO answer with only “yes” or “no”
when you can. DO answer questions that may seem stupid or foolish to you - after all, it is your
attorney’s job to object to improper questions. DON’T mumble. DON’T memorize answers. DON’T lie
about anything. DON’T feel the need to explain every answer. DON’T argue with the questioner.
DON’T assume that the questioner has a hidden motive for every question.

Lawsuits

1. How are damages determined in a civil lawsuit?

Typically, it is the judge who determines the types of damages a plaintiff may recover. A court
may also decide that damages should be limited because the plaintiff could have avoided injury or a loss.
For instance, suppose that you lost control of your car and drove it through the window of a store. If the
owner fails to board up the window or post a guard after the incident, you cannot be held responsible for
losses the store incurs when looters enter it later that night and steal the merchandise. In jury trials, the
jury will decide how much money should be awarded, although a judge usually has the discretion to
increase or reduce the amount of a jury award.

2. What type of relief, other than damages, may be available in a civil lawsuit?

The type of relief in a civil lawsuit can vary. One can sue for money/compensatory damages, an
injunction (keeping someone from doing something), and/or specific performance (forcing someone to do
something), to name a few examples. The type of relief one can receive is dependent on the type of civil
lawsuit filed.

3. If you are not a party (either plaintiff or defendant) but instead are a witness in a lawsuit, what
can you expect to happen prior to and at trial?

A witness is one who gives relevant information to a court relating to a matter pending before a
court of law. As a witness, you will give your evidence in person in court (or in a deposition) under oath.
Both parties will have an opportunity to question you.

Prior to proceeding to court, the parties may want you to visit their office before the trial to go
through your evidence. This is useful and will give you an idea of the type of questions you can expect at
the trial.

On the date of the trial, you may be required to wait to give your evidence. While you are
waiting to give your evidence, you may sit in the courtroom unless told otherwise by a court official.
When your name is called, walk forward to the front of the judge’s bench and stand until you are sworn
in. You will then enter the witness box and sit for questioning.
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4, Why do witnesses have to wait outside the courtroom before testifying at trial?

When a party to a lawsuit “invokes the rule” at trial, he or she is seeking to implement the rule of
sequestration — that is, the rule requiring that certain witnesses remain outside of the presence of other
testifying witnesses. The reason behind the rule is that it prevents witnesses from hearing the testimony
of other witnesses so that each person’s testimony is his or her own and not influenced because of another
witness’s testimony. While waiting outside of the courtroom to testify, you are not to discuss the case or
your testimony with anyone.

5. What could happen if you do not tell the truth in court?

If you knowingly do not tell the truth under oath in court you commit perjury. Perjury is a serious
criminal offense. If you perjure yourself in court you could face time in prison.

6. What options do you have if you lose your lawsuit?

Almost in every state, the losing party to a lawsuit has approximately thirty (30) days to file an
appeal and have a higher/appellate court review the lower court’s decision. In the event you are on the
losing end of a lawsuit and you do not wish to appeal, you may attempt to negotiate a settlement of the
lawsuit with the opposing party.

7. Can you get the other side to pay your attorney’s fees if you win your lawsuit?

Many other countries make the losing party pay the winning party’s attorney fees; however, the
general rule (i.e., the so-called “American Rule”) in the United States is that each party pays their own
attorney fees. Nonetheless, there are exceptions to the American Rule, such as in breach of contract
lawsuits.
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CHAPTER 15 - DEALING WITH ATTORNEYS: What They Are, Where They Are, and What
They Can Do For You

128



1. Which is better, an older lawyer or younger lawyer?

A lawyer’s age has no bearing on whether he or she is better than any other lawyer. An “older”
lawyer may be more experienced than a “younger” lawyer but may have a heavier case load and be more
expensive. A younger lawyer, on the other hand, may be more accessible, less expensive, be more
attuned with the latest technology, and easier to talk to about your particular problems than an older
lawyer. However, the foregoing generalities do not always hold true, so your choice of an attorney should
simply be based on who is the right fit for you under the facts and circumstances. In order for you to
benefit from your attorney-client relationship, it is necessary that your attorney be someone with whom
you feel comfortable telling your story or problem including all of the details, whether good or bad.
Whether younger or older, it is imperative that they be honest, diligent, a good communicator, and a hard
worker.

2. What are the differences, advantages, and disadvantages of different fee arrangements?

There are generally three types of fee arrangements between a lawyer and client: hourly,
contingent and flat fee. An hourly fee arrangement is one in which you will pay your lawyer based on his
or her hourly rate. Hourly rates generally vary by attorney, law firm, and area of the state where the
attorney practices. For example, hourly rates in the central Arkansas area currently range from around
$100 per hour to several hundred dollars per hour. In this arrangement, you only pay your attorney for his
or her time working on your case. Typically, an attorney will bill you for his or her time on a monthly
basis. You are generally responsible for out-of-pocket expenses incurred as well.

A contingent fee, on the other hand, is one which is based on the outcome of the case. You may
be familiar with this arrangement already by seeing commercials or other advertisements which say
something along the lines of “we’ll win your case or you don’t pay.” Generally, with a contingent fee
arrangement, an attorney will be paid based on a percentage of your recovery, if any. Percentages of
recovery depend upon many factors, including but not limited to the time of recovery (before trial or after
trial), the complexity of the case, and the necessity of appeal. In some cases, a lawyer’s percentage of
your recovery may vary at different stages of a case. For example, a contingent fee arrangement may
provide that your attorney will be compensated at twenty-five percent (25%) if recovery is had before
trial, thirty-three percent (33%) if recovery is had after trial, or forty percent (40%) if recovery is had after
an appeal. In contingent fee arrangements, you are generally responsible for all costs associated with
your case other than the lawyer’s fee, although often the lawyer will advance these costs.

A flat fee is the third general type of fee arrangement. A flat fee is just what it says. You pay a
flat fee to an attorney for his or her work. A flat fee arrangement is often the arrangement where
attorneys are hired to draft a client’s will or obtain a client an uncontested divorce. The scope of the work
should be clearly defined so that there are no misunderstandings as to what you are getting for your
money.

Some cases are handled with mixed-arrangements combining elements of the three main
arrangements described above. Just like with choosing an attorney, you should only enter into a fee
arrangement with which you feel completely comfortable. Depending upon the type of fee arrangement
you have with your lawyer, he or she may require you to pay a retainer. A retainer is money that is held
in trust by your lawyer during the course of your case. Typically, at the end of your case, if you have an
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outstanding balance on your account, the attorney may apply the retainer to your balance or, if your
account is paid in full, will return the retainer to you in accordance with your agreement. The amount of
retainer required varies among lawyers and cases, and often it will need to be “replenished” every month.

Whether or not you have an hourly, contingent, or flat fee arrangement, you should have an
engagement letter prepared by your attorney. An engagement letter is a letter prepared by your attorney
and signed by you that confirms his or her agreement to represent you and your agreement to such
representation. Also, the letter is a means by which the lawyer makes you aware of his or her
expectations of payment, including the type of fee arrangement, the attorney’s billing cycle, and the
attorney’s policies on costs and expenses incurred in his or her representation of you. This way you will
know in advance your obligations of payment to your attorney.

3. How can you tell if your attorney is handling your case properly?

Your attorney should be communicating with your periodically about the status of your case. For
example, he or she may call, write, or send you copies of all filings and correspondence he or she receives
or sends out in your case. If you feel that you are not being kept up to date about the status of your case,
call or write to your attorney. While his or her response may not be immediate, you should receive a
response in a timely manner. If you have questions or concerns about the way your case if being handled,
you should likewise call or write to your attorney. Do not be afraid to question your attorney. If he or she
is committed to you as a client, your attorney will welcome your questions and will try his or her best to
address each of your questions and concerns. If you feel that your attorney will not communicate with
you concerning the status of your case or if you believe that your case is being handled improperly, you
should consider looking for another attorney. If your lawyer’s actions in failing to communicate with you
or handle your case properly are serious, you should consider contacting your local bar association or the
Arkansas Supreme Court Committee on Professional Conduct to file a formal complaint.

4, If you become dissatisfied with your attorney, can you get a new one?

Yes. If you become dissatisfied with the way your attorney is handling your case, you can get a
new attorney. This does not necessarily mean that you will not have to pay your previous attorney,
though. Depending upon your fee arrangement, you may still owe your attorney for his or her services
performed, or your attorney may still have a claim to any recovery in a contingent fee arrangement. Often
your ability to terminate the attorney and/or his or her ability to withdraw as your attorney will be a part
of the engagement letter.

5. What are your attorney’s obligations to you as the client?

Your attorney’s obligations to you as the client come from various sources. First, the Arkansas
Rules of Professional Conduct provide a code of ethics by which lawyers must abide in representing
clients, communicating with third parties, and dealing with the courts. This code of ethics provides the
greatest source of a lawyer’s obligations to a client.

A lawyer’s abligation to you includes the duty to provide competent representation. Competent
representation means that the attorney possesses the legal knowledge, skill, thoroughness and preparation
that are required by your case. A lawyer must also represent you with reasonable diligence, promptness,
and should make reasonable efforts to expedite your case. Your attorney’s obligations may also come
from your engagement letter. In the engagement letter prepared by your attorney and signed by you, there
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will generally be a provision that addresses the scope of the attorney’s representation of you, as well as
his or her obligations to you as a client. If at the time you hire an attorney you are unclear about his or
her abligations to you as a client, you should ask specific questions. In order to benefit from the attorney-
client relationship, you should fully understand and be comfortable with both your obligations to your
attorney, as well as your attorney’s obligations to you as a client.

6. What are your obligations to your attorney?

Your obligations to your attorney include fully and accurately disclosing all of the facts and
details regarding your case, as well as any developments or changes in the facts that may arise. It is your
duty to cooperate with your attorney to allow for an efficient, timely resolution of your case. It is your
obligation to make yourself available for communication with your attorney, including telephone calls
and office conferences. Also, you may be responsible for attending proceedings such as depositions,
hearings, and trial if required by the circumstances of your case.

7. Do attorneys have a code of ethics they must follow?

Yes. Attorneys must follow a code of ethics. The code of ethics in Arkansas is called the
Arkansas Rules of Professional Conduct. These rules govern the client-lawyer relationship, a lawyer’s
transactions with people other than clients, a lawyer’s role as advocate and counselor, law firms and
associations, and a lawyer’s pro bono public service. Each of the rules is designed to maintain the
integrity of the legal profession while defining the expectations and obligations of attorneys to their
clients and others. If you believe your attorney is in violation of the ethical rules that govern attorneys,
you may file a complaint with the Arkansas Supreme Court Committee on Professional Conduct.
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CHAPTER 16 - JURY DUTY: Doing Your Civic Duty
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1. What are the qualifications for serving on a jury in a criminal or civil case?

In all Arkansas counties, every registered voter is legally qualified to act as a juror in state court.
However, some counties in Arkansas broaden the jury pool by also allowing licensed drivers and persons
issued identification cards to serve as jurors. Persons otherwise legally qualified to act as jurors can be
disqualified for several reasons, which include, but are not limited to, the following: (1) a person is less
than eighteen (18) years of age at the time he or she is required to appear; (2) a person is unable to speak,
understand, read, or write the English language; (3) a person has a mental or physical disability that
makes them unable to perform jury services; or (4) a person has been convicted of a felony and has not
been pardoned.

The qualifications for serving on a jury in federal court are similar to the qualifications for jury
service in state court. To be legally qualified for federal jury service, an individual must: (1) be a United
States citizen; (2) be at least eighteen (18) years of age at the time he or she is required to appear; (3)
reside primarily in the judicial district for one (1) year; (4) be adequately proficient in English; (5) have
no disqualifying mental or physical condition; (6) have no pending felony charges; and (7) have never
been convicted of a felony (unless civil rights have been legally restored).

2. If you are called, do you have to serve?

Yes. All citizens called for jury duty in both state and federal court, unless disqualified or
excused, have a duty to serve as a juror. The court may excuse jurors from service for undue hardship or
extreme inconvenience; however, this is a discretionary decision made only by the court. A person who
fails to respond to a notice of jury duty may be subject to a penalty.

3. How does your name get on a jury list?

People are randomly selected for jury duty. In Arkansas state courts, the names of prospective
jurors are chosen from those persons who are registered to vote. In some Arkansas counties, the names
may also be chosen from persons who are licensed to drive or are issued an identification card and reside
in the county in which they are summoned for service. In federal court, the names are drawn from lists of
registered voters and sometimes lists of licensed drivers.

4, How long does jury service usually last?

In both state and federal court, the length of jury service will vary according to the circumstances
of each case. Usually, jury duty will last less than one week.

5. Do jurors get paid for their service?

Does my employer have to pay me if I serve on jury duty?

Neither Arkansas state law nor federal law requires a non-government employer to pay wages to
an employee while an employee is on jury duty. Although not required to do so, many employers will
pay employees while on jury duty.
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Does the court have to pay me if I serve on jury duty?

Arkansas Jurors: Upon being summoned to the courthouse and answering the roll, you are
entitled to receive a fee even if you are not selected to serve on the jury. If you are seated, you will
receive an amount not to exceed twenty dollars ($20) per day of service. You may also be reimbursed for
mileage to the courthouse. The exact amount of payment is determined in part by the quorum court of the
county and the practice of the judge which may include combining a flat sum for mileage with your fee.

Federal Jurors: Federal jurors are paid forty dollars ($40) per day of service. While the majority
of jury trials last less than a week, jurors can receive up to fifty dollars ($50) per day after serving thirty
(30) days on a trial (employees of the federal government are paid their regular salary in lieu of this fee).
Jurors are reimbursed for reasonable transportation expenses and parking fees. Jurors also receive a
minimal allowance covering their meals and lodging if they are required to stay overnight.

6. Can you lose your job or your pay when you serve on a jury?

You may not be discharged from employment or receive any other form of penalty on account of
absence from employment by reason of jury duty. Under Arkansas state law, any person violating these
provisions shall be guilty of a Class A misdemeanor. If you have trouble taking off work for jury duty,
you should contact the judge.

7. What kinds of questions might the attorneys or judge ask you during jury selection?

The attorneys or the judge may pose questions to determine whether a potential juror is: (1)
biased; (2) knows any of the parties, counsel, or witnesses; or (3) should otherwise be excluded from jury
duty. The types of questions asked often vary upon the type of case. For example, if the case involves a
claim for large damages, you may be asked if you would have any reason not to make such an award even
if the plaintiff proved his or her entitlement to a large award. If the case involves a lot of documents, you
may be asked if you like working crossword puzzles. An affirmative answer may reveal that this potential
juror is highly literate, has a strong vocabulary, is persistent, and will read and understand complex
documents.

8. What will you do if you are selected as a juror?

The date and time you are to appear at the courthouse should be written on your summons. If a
written summons is not used, you will be notified by a proper judicial official or through your local
newspaper.

Those persons for whom jury service would be an extreme personal hardship may be excused

because of their occupation or their age. If you have a serious problem or conflict, write or visit the
circuit clerk’s office at once. He or she will tell you how to apply for an excuse from jury duty.
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CHAPTER 17 - WILLS AND ESTATES: You Only Live Once
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1. What does a will do?

In a Last Will & Testament (will), you appoint a person or financial institution to gather your
assets, pay your creditors, and distribute your assets in accordance with your wishes. This person is
referred to as a personal representative. In a typical will for a young adult, you would give your property
to a surviving spouse, or if none, to your children, siblings, or parents. Often times, a person will include
in their will a trust for minors who are beneficiaries so that they do not receive an inheritance in one lump
sum at a young age. It is also common for a person making a will to leave a portion of his/her assets to a
charity or university.

2. What happens if | die without a will?

Typically, if you are a resident of Arkansas at your death, Arkansas law will determine who
inherits your assets and how they will be divided. For example, if you were unmarried and had no
children at your death, your assets would go to your parents. If you were married and had a child, your
spouse would receive a portion of your assets and your child would receive the other portion of your
assets. Most states have statutes that set out how your assets will be divided if you die without a will.

3. Do | need a will?

In most cases, it is not crucial that you have a will until you are married, have children, or have
accumulated assets. If you are married, it is important to have a will because your spouse, by virtue of
marriage, becomes entitled to a portion of your assets upon your death; however, if you desire that all of
your assets, or more than his/her legal entitlement, pass to your spouse, then it is important to have a will
to direct these assets to your spouse. If you have minor children, it is crucial to have a will in order to
nominate a guardian to care for the children in the event both natural parents are deceased. In this
situation, a court will appoint a guardian over the minor children, and in making such appointment, it will
give preference to a nomination in the parent’s will. If you are an individual with assets, you need a will
in order to direct who will inherit your assets upon your death. A will should be revised as your life
circumstances change - when you get married, have children, or gain more assets.

4, Upon my death, what happens to my estate?

When you die, there is a court procedure known as probate to administer your estate and
distribute your assets in accordance with a will, or if none, in accordance with state law. The probate
process is very similar regardless of whether or not you had a will. The primary difference in the process
is the division of your assets. In most circumstances, if you have a will, your assets are distributed in
accordance with your will, and if you do not have a will, your assets are distributed in accordance with
state law. At the beginning of the probate process, the court appoints a personal representative to gather
and protect your assets, pay any creditors or claimants, and distribute your assets in accordance with your
will, or if no will, in accordance with state law. If you have a will, the personal representative is typically
the person nominated in the will. If you do not have a will, the personal representative can be any person
who qualifies under state law. The personal representative has the duty and legal obligation to properly
administer the estate, and once the probate process is completed, the personal representative is released of
his/her duties and obligations.
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